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Preliminary Statement

Power Authority of the State of New York (" Power

Authority"), licensee of Indian Point 3 Nuclear Power Plant,

hereby moves the Board for an order modifying and clarifying

the Memorandum and Order (Schedule on Commission Questions 3

and 4 and Notice of Hearing) in several limited respects.

The Power Authority generally supports most of the

Board's approaches. In particular, we agree that the alloca-

tion of hearing time among the parties is the only practical

way to proceed.1 We also support the prohibition of non-

adversarial cross-examination.

1 We note Judge Laurenson's " disappointment" that the li-
ccasees did not identify testimony which they believe
should be eliminated. (Recommended Decision at 11.) In
fact, while the Power Authority's position -- supported
by Consolidated Edison Company of New York, Inc. (" Con
Edison") (Con Edison's Proposal for Scheduling Remaining
Testimony at 6-9) and the Commission Staff (LT:74) -- is
that a party should not be put in the position of deter-
mining which witnesses an adverse party should call, we
responded to Judge Laurenson's question on this issue by

interve'or witnesses couldstating that all non-expert n
properly be stricken as irrelevant, immaterial, or cumu-
lative (LT:93). (References to "LT: " denote citations
to the transcript of the Special Conference conducted by
Judge Laurenson; references to "T:__" denote citations to
the main hearing transcript.) Moreover, Judge Laurenson
himself noted that "the majority of [intervenors' testi-
mony] was of little or no probative value in light of the
state of the record at the present time." (Recommended
Decision at 16.) Thus, we believe that the Board had a
sufficient basis in the record for striking witnesses as
well as allocating time among the participants.
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On the other hand, the Board's Order contains sev-

eral items which, we submit, should be revised or clarified,

including:

(1) limitations upon cross-examination;
and

(2) intervenors' use of so-called " pan-
els".

(1) Arbitrary limitations on cross-examination which
prejudice the parties should be rejected.

The Power Authority respectfully urges the Board to

reconsider the arbitrary time limitations placed upon cross-

examination. We have a standing objection to any limitation

upon cross-examination which would prejudice the parties.

Both constitutional due process and the Commission's Rules of

Practice guarantee a party's right "to conduct such cross-

examination as may be required for full and true disclosure

of the facts" (10 CFR 2.743(a)) and to protect the party's

interests. The Commission's Rules provide a specific method

for limiting unreasonable cross-examination:

To prevent unnecessary delays or an un-
necessarily large record, the presiding
officer uc,:

* * *

(c) Take necessary and proper measures
to orevent argumentative, repetitious or
cumulative cross-examination...

I
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10 CFR 42.757. In light of this established procedure, there

is little reason to adopt arbitrary time limits which would,

in many cases, cause prejudice.

The applicability of the 1/2 hour limit per li-

censee for each witness, regardless of the length or impor-

tance of his testimony, is particularly objectionable. Judge

2Laurenson conceded that the two cases he cite.d in limiting

cross-examination are inapposite, since the limitations on

cross-examination were drawn in accordance with limits placed

on direct testimony (which was not pre-filed). (Recommended

Decision at 12.) Limitations would cause particular preju-

dice if applied to cross-examination of intervenors' expert

witnesses, some of whose testimony may be more material and

subject to closer scrutiny than the non-experts'. While the

Power Authority continues to object to any time limits what-

soever on cross-examination, we respectfully urge the Board,
i

at the very least, to consider less draconian alternatives,

such as:

(a) increasing time limitations on
cross-examination of experts; or

(b) allowing the parties to accumulate
time not expended in crcss-examin-
ing certain witnesses and apply it
to the cross-examination of other
witnesses.

2 Judge Laurenson cited SCM Corp. v. Xerox Corp., 77 F.R.D.
10 (D. Conn. 1977) and MCI communications Corp. v.
American Telephone and Telegraph Co., 85 F.R.D. 28 (N.D.
Ill. 1979).
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(2) The use of panels should be clarified.

The Power Authority further requests that the Board

clarify its order with respect to the use of panels. We have

no objection, per se, to the presentation of multiple witnes-

ses as a panel. We'do object, however, to the belated com-

bination of witnesses who have each pre-filed their own,

separate direct testimony into artificial " panels" for the

purported purpose of saving time. In fact, the use of panels

saves no time at all unless the testimony was originally

pre-filed in panel form. As the Board itself has recognized,

this device was responsible for the collapse of prior efforts

to manage the hearings. (T:6938.) Judge Laurenson also
4

questioned the fairness of combining " disparate witnesses."

(LT:80.)

If time limitations on cross-examination are in

fact adopted, the Power Authority respectfully urges the
.

Board to clarify that the time limitation shall apply indi-

vidually to each witness, regardless of how the witness is
,

presented, unless the testimony was originally pre-filed in
,

panel form.
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Respectfully submitted,i

"_ b'l -
CharlesMorgan,Jr.] Q
Paul F. Colarulli
Joseph J. Levin, Jr.

MORGAN ASSOCIATES, CHARTERED
1899 L Street, N.W.
Washington D.C. 20036
(202) 466-7000

Stephen L. Baum
General Counsel

Charles M. Pratt
Assistant General Counsel

POWER AUTHORITY OF THE
STATE OF NEW YORK

Licensee of Indian Point Unit 3
10 Columbus Circle
New York, New York 10019
(212) 397-6200

Bernard D. Fischman
Michael Curlei-
Richard F. Czaja

,

David H. Pikus

SHEA & GOULD
310 Madison Avenue
New York, New York 10017
(212) 370-8000'

)

! Dated: March 8, 1983
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*Dr. Oscar H. Paris Janice Moore, Esq.
Administrative Judge Counsel for NRC Staff
Atomic Safety and Licensing Office of the Executive |

'

U.S. Nuclear Regulatory Legal Director
Commission U.S. Nuclear Regulatory

Washington, D.C. 20555 Commission
Washington, D.C. 20555

,

*Mr. Frederick J. Shon Brent L. Brandenburg, Esq.
Administrative Juage Assistant General Counsel
Atomic Safety and Licensing Consolidated Edison Co.

Board of New York, Inc.

U.S. Nuclear Regulatory 4 Irving Place
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Commission New York , N . Y. 10003
Washington, D.C. 20555

Jeffrey M. Blum, Esq. Charles J. Maikish, Esq.
New York University Law Litigation Division

School The Port Authority of
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40 Washington Square South one World Trade Center
New York , N . Y. 10012 New York, N.Y. 10048

Ezra I. Bialik, Esq.
Marc L. Parris, Esq. Steve Leipsig, Esq.
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Joan Miles Alfred B. Del Bello
Indian Point Coordinator Westchester County Executive
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Director

New York University
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