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ANSWER IN SUPPORT OF NECNP'S MOTION FOR
DEFERRAL OF CONSIDERATION OF MOTIONS FOR
SUMMARY DISPOSITION OR FOR DISMISSAL

Pursuant to 10 C.F.R. §2.730(c) New Hampshire files

this answer in support of NECNP'S Motion to Defer Consideration
. of Summary Disposition Motions filed on March 3, 1983.

In its September 13, 1982, Memorandum and Order, this Board
set forth its initial "Schedule For Proceeding". That schedule
established the filing date of February 12, 1983 for summary
disposition motions and a corresponding date of March 9, 1983
for answering any such motions. The Applicant filed most of its
twenty-one motions for summary disposition by February 12, 1983,
and the Staff to date has filed six such motions. Prior to
the Board's Order staying the obligation to answer these summary
disposition motions by March 9, 1983, New Hampshire was attempting
to prepare fully its answers to several of the motions. Due,
however, to the unavailability of the Safety Evaluation Report
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(SER) and the incomplete state of discovery, New Hampshire was

not able to discern with final.ty the material issues relating

to the summary disposition motions. It is wholly appropriate,

therefore, that the Board continue the stay until the SER has

been reviewed by the parties1 and until discovery on the relevant
contentions is complete.

New Hampshire supports the position taken by NECNP in its

March 3, 1983 motion with regard to the obligation to answer
summary disposition motions before the SER has been issued and
reviewed. It is funuamental that the parties to a licensing
proceeding are entitled to a full review of the SER. That such
a review is required before summary dispostion may be granted as
to any safety related contentions is supported by principles of
fairness and economy. The SER sets forth the NNC Staff's position
on the Applicant's compliance with NRC regulations, and the in-
formation and conclusions contained therein must, as a matter of
fairness, be provided to the parties before any valid contentions
can be summarily dismissed.

In addition, by deferring judgment on the summary disposition

motions until after the issuance of the SER, the Licensing Board

will avoid the potential for unnecessary pleadings and duplication

1 New Hampshire has learned that the Staff issued the SER yester-
day, March 7, 1983. The issues discussed in this Answer

are not moot, however, since the SER not only must have issued, but
the parties must have an adequate opportunity to review the docu-
ment before having to respond to summary disposition motions.



of effort. Should the parties be required to answer the summary
disposition motions without a full review of the SER, further
pleadings may be necessary to address issues developed from the
SER subsequent to the deadline for filing answers to the summary
disposition motions.

New Hampshire also notes that the Licensing Board in Duke

Power Company ,(William B. McGuire Nuclear Station, Units 1l .and 2)

LBP-77-20, 5 N.R.C. 680, 681 (1977),held without discussion that
summary Aisposition of safety related contentions is inappropriate
before the SER is issued.

That summary disposition is premature at the present time is
also evident where discovery or the relevant contentions is in-
complete. At the present time the Applicant has not provided
completed responses to interrogatories propounded by New Hampshire

Contentions NH-9 and SAPL Supp. Y?ilii The Staff, furthermore,
has not answered any of the substantive interrogatories on
Contention NH-21 and many of the interrogatories on NH-9 and
SAPL Supp. - III.

The NRC rules ol procedure contemplate that discovery be com-
plete before summary disposition is appropriate. Where 10 C.F.R.
§2.745(d) permits parties to rely on answers to interrogatories
to support their position on summary disposition, it is clearly
improper for the Board to consider summary disposition until

interrogatories have been fully answeied. See Wisconsin Electric




Power Company (Point Beach Nuclear Plant) LBP-81-55, 14 N.R.C.

1017, 1021 (1981) (The Board stated that motions for summary
disposition are generally filed after discovery .s completed.)

Because the SER has not yet been issued and reviewed, and
because discovery is not complete, it is New Hampshire's position
that the Board could properly deny each of the motions for summary
disposition filed to date. New Hampshire suggests in lieu of this
action that the Board continue to extend the deadline for filing
and answering summary disposition motions until such date as the
SER is issued and fully reviewed and discovery is substantially
complete. This will allow all the parties to rely on the complete
information to which they are entitled in formulating responses
to the motions. This modificotion of the schedule will also
avoid the possibility of duplicative filings.

The date for the next pre-hearing conference, scheduled by
the Board's February 24, 1983 Order for March 17-18, 1983, should
likewise be adjusted. The conferencg should be deferred at least
until the SER has been thoroughly reviewed by the parties. Argu-
ment on summary disposition motions as well as on newly-filed
contentions based on the SER could then be heard. An appropriate
pre-hearing conference date may be late April, by which time
emergency planning contentions on many of the emergency plans will
have been submitted by the intervenors. New Hampshire recognizes
the need for clarification of the timing of emergency planning

contentions, and suggests that a telephone conference or written



motions will allow for adequate consideration of that
guestion.

New Hampshire also would like to express its concern that
the persons most affected by and interested in these proceed-
ings be afforded the best opportunity to attend the pre-
hearing conference. To this end, it is appropriate that all
hearings be held at a site within or as close as possible
to Seabrook Station. A hearing site in Massachusetts is, of
course, perfectly acceptable but New Hampshire suggests that
Bostcon may be too distant to allow for the attendance of some
interested persons in the Seabrook area.

For the above reasons, New Hampshire respectfully
requests that the Board:

(a) Order that summary disposition is not appropriate
until the SER has been issued and reviewed by the
parties, and until discovery on the contentions
at issue is complete;

(b) lodify accordingly the schedule as it pertains

to summary disposition; and



(c) Order such other relief as may be just.
Respectfully submitted,
THE STATE OF NEW HAMPSHIRE

GREGORY H. SMITH
ATTORNEY GENERAL .
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