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the maximum extent possible in resolving issues brought before
the NRC. NHEC submits that a finding that significant changes
have occurred since the completion of the previous antitrust
review is manifestly required, NHEC further states conditionally
that such an antitrust review would be appropriate,

The criteria enunciated and applied by the Commission in
South Carelina Electric & Gas Company (Virgil C. Summer Nuclear
Station, Unit No, 1, 11 NRC 817 (1980) ("Summer 1*) and 13 NRC 382
(1981) (*Summer II*) make it very obvious indeed that an
affirmative *significant changes” determination is required. The
Commiesion summarized its three criteria (Summer II at 864 n., 3):

«+ « + the first criterion reguired that the

changes alleged shall have taken place since

the previous ltatutorX antitrust review, the

second that they should be fairly attributable

to the licensee in a causation sense, and the

third established that changes would be

considered "significant” only when the

competitive structure as chanced, would likely

warrant and be susceptible to greater than de

minimis license modification.

The first criterion therefore is whether the change or
changes have occurred since the previous ar' t ust review. The
Attorney General’s advice letter dealing witu Seabrook was issued
on December 4, 1973, The Attorney General concluded, largely
because of a settlement agreement then recently signed by
virtually all of the privately owned companies and most of the
publicly owned systems in New England which resolved disputes
concerning key portions of the NEPOOL agreement and settled the

FPC proceediny relative to WEPOOL that it appeared that the
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that require a prediction of outcome, this criterion regquires us
to take an early look at both the facts and the law. We address
two distinct questions (a) whether an antitrust review will be
likely to conclude that the situation as changed has negative
antitrust implications; and (b) whether the Commission has
available remedies.” (Summer I at 8635) 1/

The obvious and primary change of circumstances will be
the acquisition by NU, acting through a service company called
NUSCO, of the assets of PSNH. The Federal Energy Regulatory

Commission’s Initial Decision in Northeast Utilities Service
Company (Re: Public Service Company of New Hampshire), 53 FERC
§ 63,020 (December 20, 1990) found some of the blatant
anticompetitive consequences of that acquisition:
An array of experienced utility
executives and well-qualified economists
testified that the merger would have

anticompetitive 1m€acts by giving the merged
company vast competitive strength in selling

i/ As to the inquiry concerning available remedies, the
Commission found that *in most cases it is presumed that the
Commission will be able to tailor some relief.” (Summer I at
839) The specific factual lctting of the Summer I proceedin
required consideration of the availability of a remedy. As the
Commission gointed out, *Where there is a state regulatory plan,
Parker considerations require us to inquire whether the relief we
would provide would be repugnant to the state plan or would be so
unnatural under the state plan as to work some other unfairness.
If it would, it must be considered to be unavailable.® (Summer I
at 839) Thus, dealing with allegations that SCE&G and Santee-
Cooper do not compete for loads of 750 KW or greater outside of a
three county area and that Santee-Cooper had agreed to restrict
itself in the wholesale market, the Commission determined that
“the activities that are the subject of the alleged ’‘agreement’
are required by the state as part of a state regulatory plan.
With respect to them, applicants have no freedom of choice.

Thus, *hey may not be the subject of our license modifications.”
(Summer II at 876)
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The Initial Decision summarized:

The anticompetitive effects of this
merger, if unconditioned, will, therefore,
exist over the years innodiatol¥ following the
transacction, and will continue for the
foreseeable future -- over the "short-term”
and over the ”"long-term,” however these words
may be defined, For these reasons, an
unconditioned merger would have serious
anticompetitive consequences for New England
generally and for Eastern REMVEC utilities in
particular.

(id, at p. 65,219)

New Hampshire Electric Cooperative is a Transmission
Dependent Utility (TDU) (ld, at p. 65,231). The transmission
dependent utilities are "entirely dependent on NU or PSNH for
their bulk power transmission needs. . . .” TDU’'s "are
physically unable to engage in any bulk power transaction without
using the NU or PSNH transmigsion systems. Absent economic
access to NU’s or PSNH’s transmission fac’'lities, the TDU cannot
survive as an independent entity.* The TDUs compete with NU and
PSNH in the wholesale bulk power market; each TDU, like NU/PSNH,
seeks out attractive sources of supply. TDUs thus *are in an
uneasy position of having their only source of essential
transmission service in the hands of their principal competitor.”
Thus, *these small companies,[are) uniquely vulnerable to
possible anticompetitive conduct. (ld. at p. 65,233)

Given this unique vulnerability, it is obvious that any
denial of transmiseion by PSNH/NU to NHEC presents grave
antitrust problems. NHEC is, of course, participating before the
FERC, and will be affected by the decision there. Nonethe)ess,
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there are certain aspects of the situation which have arisen more
recently, and which are relevant to this Commission and have not
been a part of the record before the FERC. For a considerable
period of time New Hampshire Electric Cooperative has been
seeking, without success, transmission from PSNH/NU. On

January 29, 1991, NHEC and New Fngland Power Company executed a
long=term contract under which NEP  1d supply firm power to
NHEC. The contract is to become effective on a determination
that NHEC is able to take such power from sources other than
PSNH. PSNH/NU argues that NHEC is unable to take such power from
NEP for two reasons: 1) it asserts that NHEC is contractually
blocked from taking the power from others than PSNH/NU, and 2) it
asserts that NHEC does not have transmission commitments which
would permit the delivery of the power from NEP., NHEC believes
that the first issuc is one to be resolved before FERC, where it
now is being tried. The second, however, is more troubling.
While PSNH/NU has not yet completely refused to provide
transmission, it has also not agreed that transmission should be
made available unless there is a final determination, agreed to
by PSNH/NU, that NHEC is free to leave. Thus NHEC fears that the
failure to provide transmission is being used as a means to
leverage tle position of PSNH/NU on the contractual issue. If NU
is willing to commit before this (ommission that it will provide
NHEC all transmission needed for NHEC to purchase power from
other sources, so that the contractual issues could be dealt wit’

on their own merits, then NHEC would withdraw its request that
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this Commission find significant change and that this Commission
embark upon an antitrus™ rsview, In the FERC merger proceeding,
NU/PSNH represented *hat it would offer transmission contracts to
all TDU’s similar to that it recently entered wit.i Connecticut
Municipal Energy Cooperatives (*CMEECY)(Tr. 7789~90 in the merger
proceeding at FERC). NHEC has advised NU/PSNH that such a
contract would be satisfactory. NU/PSNH has not responded with
an unequivocal commitment., If NU/PSNH remains unwilling to make
such an unequivocal commitment, that fa_lure should be regarded
as confirmation of its intent to continue to deny transmission.
It would demonstrate its intent to use its control of
transmission to force its expensive surplus capacity upon TDUs.
That position would certainly require an affirmative finding of
significant change.

There is no guestion that the instant situation
satisfies the "nexus” regquirement. *For reasons elaborated in
Wolf Creek I, (1 NRC 559 at 596 (1965)) the appropriate test is
whether ’‘anticompetitive situations [are)] intertwined with or
exacerbated by the award of [the) license to construct or operate
a nuclear facility.’” Consumers Power Co,, 6 NRC 892, ALAB 452
(1977) at 917,

We have summarized some of the key anticompetitive
impacts of the proposed merger as found by the FERC Initial
Decision., It is indisputable that that merger will not take
place without the transfer of the Seabrook license. Thus, in the

largest sense the anticompetitive situation is “intertwined with
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ore exacerbated” by the transfer of the license. Moreover that
transfer (with its hundrc¢ e of megawatts of base load power)
clearly is intertwined with and exacerbates the amount of surplus
capacity available to NU/PSNH and as noted in the Initial
Decisior provides added incentive for NU/PSNH to prevent NHEC
from dealing with others.

Respectfully submitted,

,/4““*3%c4/ir‘(;‘¥ﬁb~1a/<-_-\\
Robert C. McDiarmid
Daniel I. Davidson

Attorneys for the New Hampshire
Electric Cooperative



