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On January 6, 1983, Applicants filed a motion requesting

that the Licensing Board reconsider its December 22, 1982 Memo- !; 
randum and Order (granting the Staff's motion for summary dispo-:T”
sition of Issue #3 except for four issues concerning the control.
of contractors at PNPP) and grant the Staff's summary dispos;tion '
motion in its entirety. Onhioc Citizens for Responsible Energy '
("OCRE") hereby opposes Applicants' motion.
I. The Board's Decision is not Inconsistent with its Previous
Declarations &s to the Scope of Issue #3

The history of Issue #3 hes, unfortunately, been"bﬁ?'bff*f‘

)
confusion. This confusion appears to be rooted in the somewhat :

_1/ &4pplicants, in footnote 2 &t p. 2 of their motion, regard.

taedir filing as an answer to 4 motion for litigadble issues
(their caaract crization of Sunflower's answer to the Staflr's
wotion). 1If :,u_‘Can*s indecd consider tneir motion to be such,

it should pe rejected as untimely. Applicants were aware of the
alleged geflcl encies in Sunflower's filing since earliy December.
AN ansver to that o‘eau-rg should have been submitted long before
tnls, and certainly opefore tne Board rendered its decision. 1If
the Bourd accepts npplicants' motion as an answer to Sunflower's
*“ing. then the Board snould also accept Sunflower's December

20 filling as timely.
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unclear language found in Sunflower's Petition for Leave to
Intervene, specifically, the Ninth Ground of Intervention.
Following clarificition and particularization of the contention
by Sunflower at tne Special Prenearing Conference, the Licensing
Beard admitted the following issue:
Applicant has an inadequate quality assurance program that .
has caused or 1s continuing to cause unsafe construction. ?
(LBP-81-24, 14 NKC 175) :
However, in response to objections to the Special Prehearing:ﬁ
Conferznce Memorandum eand Order filed by Applicants (to which
intervenors uapparently were given to opportunity to reply), the
Board later (LBP-81-35, 14 NRC 682) limited the scope of Issue #3
to "the stop work order, steps taken to remedy the deficiencies
that led to that order, and residual deficiencies related thereto."
These phrases can, of course, be interpreted broadly, as the
Board essentially admitted in its order denying Sunflower's
first attempt to expand Issue #3 (LBP-82-15, 15 NRC 5585):
Even old deficlencies may be related to the damage that
may have been cuused by the quality assurance problems
leading to the stop work order. More recent deficlencles
may be related to tne cflfectiveness of the steps taken
to remedy the previous deficlencles.
Sunflower gives furtner substance to its interpretation
that current deficlencies are related to the stop work corder
cy including in its answer to the Staff's summary disposition
motion an Exnibit C, & portion of NRC Inspecticn Report No.
50-440/82-09; 50-441/82-08, uated September 10, 1982, which
indicates that Apvlicants' entire QA program 1s a result of

the 1978 stop work order. . Thus, the Board's declision does

not broauden the scope of Issue #3, as Applicants claim, but



rather narrows it to the control of contractors. (See slip

cp. &t 10, where Sunflower 1s denled the opportunity to
litigate "other alleged deficlencies.")

spplicants also err in their argument that the Board has
improperly extended Issue #3 beyond the bausis provided by Sun-
flower: Applicants cluim this contradicts the guidance glven in’:f
ALAB-675, 15 NRC 1105, 1115 (1982). A closer reading of ALAB-é?S'ga

oo

oo’

will show that the Appeal Bourd stated that it 1s lmproper td',3:§

expand & contention beyond &n intervenor's self-imposed limitafioﬁig

The c¢nly limitations placed on Issue #3 have been imposed by the
Board, at Applicants' suggestion. In fact, Sunflower has con-
sistently shown an interest in expanding Issue #3, not limiting Lg
1t. Fven Sunflower's intervention petition alluded to a broad !
QA issue by using the phrase "the following but by no means the -
only deficiencies" in its Ninth Ground of Intervention. Given ‘usf

these circumstances, the Board's Memorandum and Order céan certain}y

not been seen as improperly raising an lssue sua sponte, &3 3

Applicants imply.
1t therefore must be concluded that the Bourd's December 22

Memorendum &nd Order is not inconsistent with the Board's previous
decisions on the scope of l1ssue #3.
I1I. Applicants' aAllegations of Sunflower's “peilures" in Pur-
sulng Issue #3 &are Unfounded
Applicants claim that sunflower has made various errors
in pursuing this issue wnich snould lead the Board to reconsider

its Order. The first such assertion 1is thut Sunflower's answer,

by not including & separate statement of material.facts, did



not comply with the Commission's requirements as specified in

2
10 CFR 2.743(a). Appllicunts also imply that tnis is inexcusable

since Sunflower is represented by counsel.

OCHE believes that the formut of an answer to a motion for

summary disposition is not a substantive requirement but is

’l,

rather a procedurel technicality. The issue at stake here,

the quality of construction of the Perry facility,‘;a 80 important;'
thut such technicalities should not be used to exclude 1ts con- ¢:
sideration. Furtnermore, the Appeal Board has indicated that &
licensing ooaurd's leniency (in considering the proficiency with
which & party's filings are drafted) is to extend to both pro se ‘
litigants and counsel new to the field, as opposed to counsel .

experienced in NKC practice. Kansas Gas and Electric Co. (Wolf

Creek Generating Station), ALAB-279, 1 NHC 559, 576-77 (1975).
Applicants also claim that sunt'lower's failure to supplement

1ts discovery responses concerning Issue #3 so as to include

the @aterial relied upon in Sunflower's answer (particularly

the Comstock violations) has place Applicants in an unfeir position,

since they could not anticipate sunflower's arguments and respond

to them in thelr answer supporting summary disposition. This

claim does not hold up under scrutiny.

_g/ Applicants' complaint is inconsistent with tnelr cnaracter-
Tzution of Sunflower's answer as & motion for litigable issues.

Sucn & motion is not even uddressed oy the Commisslion's regulations,
and thus tnere are no criteria for its format. Applicents should
not, on one nand, consider sunflower's answer to De one type of
filing to justify tneir motlon for reconsideration, and, simul-
teneously, complain that it does not meet the requirements for

yet & aifrerent type of filing.



First, there does not appear to be any requirement in
10 CFR 2.749 that & party supporting & motion for summary dis-
position be put on notice of all the arguments to be presented
Ly @ party opposing summary disposlition. In lact, the only
provision in 10 CFR 2.749 for reply briefs is for the party
opposing summary disposition. Also, the burden of proof is
upon tane movant for summary disposition. It was up to the 'igé;;;;W“
Staff (which possessed specialized knowledge of the deficiencies W
cited by Sunflower) to demonstrate that no genuine issues of fact;cf-
exist with respect to quality assurance at Perry. The Licensing |
Board correctly found that the Staff nad not met its burden, and, ' :
especlally, that the Staff's unsupported statements as to the B

adequacy of QA were not acceptable.

Neither Staff nor Applicants should have been surprised by ,
=

Sunflower's answer. Sunflower used, as basis for its response, .. ..
the Commission's Inspection Heports. Sunflower has, from the :
peginning of this proceeding until the present, relied upon these
Inspection heports. Sunflower indicated this in its intervention
petition. Both of its motions to expand Issue #3 included
references to Inspection Keports. Applicants are certainly aware
tnat Sunflower's counsel receives these reports from the NRC's
hegion II1I.

ln fact, applicants apparently anticipated Sunflower's use
of Inspection Reports. In tnelr Thnird Set of Interrogatories
and neque;t for Production of Docurents to Sunflower, dated
September 30, 1982, Interrogutory #5, applicants ask for infor-

mation within Sunflower's knowledge involving any QA or construc-



tion deficiencles at PNPP. Applicants clearly state that
"Sunflower need not,réstate information contained in Applicants'
reports to the NhC or the Wk(C's inspection reports." Thus,
Sunflower:s "failure" to identify the Comstock problems in its
discovery responses 1s no fallure at all, but rather is con- il

sistent with Applicants' instructions. The only failure in this

instance can be attributed to Applicants: their failure to rully'&

“Fy
by )i

and completely respeond to information in Inspection Reports _ﬂ””fg
whicn they knew Sunflower was using.
III. Quality Assurance is too Important to be Left to the
Staff's Review

The importance of the quality of construction at a nuclear
Tfacility is uncontroverted; it should pe recalled that Chairmun
Palladino has frequently stated his concern with quality assurance
&t nuclear power plants. Were the Licensing Board to follow
Applicants' suggestion and grant the summary disposition motion.
in its entirety, this would in effect delegate this important

matter to the Staff for resolution, & move expressly prohibited

by Cleveland Electric Illuminating Co. (Perry Nucleur Power Plant,

Units 1 and 2), ALAB-298, 2 NnC 730, 737 (1975), whereln the

appeal Doard stated:

When governing statutes or reguletions require a licensing
board to make particular findings vefore granting an ap-
plicant's requests, & board may not delegate its obligations
to the staff., Tnhe responsibilities of the ooards are in-
dependent of those of the staff under the Comsission's
system, and the ooard's duties cannot oe fulfilled by the
staflf, nowever conscientious its work may be.

Furthermore, tne word "conscientious" cannot be used to

describe tne Staff's work in enforcing QA at nuclear facilities.
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The NRC Staff, particularly tne region III Inspection and En-
forcement Office, nas failed so miseraply to protect the public
interest in its handling of QA at nuclear plants under construction
tnat the litigation of Issue #3 in this proceeding ls mandated.
Indeed, the NhC's pehavior in the Zimmer case nas achieved national
notoriety. OCKHE submits a: evidence of the Staff's malfeasance

the following exhibits: **?i.

Attachment 1l: «n article eppearing in The wWall Street Journal, .
Pecempber 15, 1382, which indicates tnat the NRC's
initial prooe of the Zimmer construction flaws

was superficial. An intensive investigation,
forced by a public interest group, resulted in

a $200,000 fine, and ultimutely, the Commission's
decision to halt safety-related construction. :
(See Cincinnati Gas and Electric Co, (Zimmer
Nuclear rower station), CLL-B2-93 Iﬁovemher iR,
1982)) This article further indicates that the
Staff may have suppressed documents relating to
Zimmer requested through the Freedom of Information
Act by the public interest group. .

Attachment 2: another article appearing in the same edition of

The Wall Street Journal wnich indicates that in

t the carly 1970s the (then) AEC may have falsified
inspection reports. The obvious question 1s, are
such practices still occurring? In any case, the-
Staff's credioility as an independent inspector

is at best depatabple.

Attachment 3: Prepared Statement of Tnomas Devine, Legal Director
of the Government Accountability Project ("GAP").

GAP has investipated several plants in Reglon III,
including Zimmer, Midlend, and LaSalle. Thls
statement rurtner shows that the Staff nas mis-

lead tne puolic and possiply enaangered its safety
by ignoring warnings from scme of 1ts own inspectors.

Attachment 4: & portion of "Statement of Billie Pirner Garde
(of GAP) on thne Midland Nuclear Plant, June 29,
1382," wnich again shows that the NkC Staff,
instead of acting as an impartial regulator,
cares more for the utilities' interests taan
tnose of the public.

OCRE must agree with Commissioner Asselstine in his dis-

senting opinion to Cincinnat! Gas and Electric Co. (Zimmer
£ Oop
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Nuclear Power Station), CLI-B2- (July 30, 1982), that the

public interest requires the litigation of QA contentions in
& case where the NHC Staff fauiled to do its job. 4s the attach-
ments descrived above amply indicate, there 1s no reason to

believe that the NRC's fellure to identify QA breakdowns 1s P

confined to Zimmer alone. Commissioner Asselstine's arguments f{fﬁ

. . .
“ te
(R T

in favor of using adjudicatory proceedings to air QA 1asues.“}:¢"%ﬁ'f
BEH AW
apply Just as well to Perry. »;"'iﬂ*»
i Doy !‘! {3

.‘0 o:'" ‘.i‘ LI.'

In light of these revelations of the Hegion III staff's
conduct, OCKHE belleves that the Staff's Inspection Reports
cannot be accepted as "the last word" on the safety of construc--:,u
tion but rether must oe considered as understatements. Applicantlf .
argument that tne complete September 27 Inspection Report showa_.d.
that no QA breakdown occurred at Comstock cannot be accepted.
Instead, OCRE suspects that the violations identified therein .;!,
are but the "tip of the iceberg." The Licensing Board is there-Jf
fore justified in identifying Applicants!' control of their ' fi f‘
electrical contractor as an issue for trial. '

The Comstock investigation is also illustrative of the
role ¢f worker allegations in promgting NRC action. The Staff

usually performs & rataer cursory Teview of plant construction.

“g/ Tne Commission's majority decision has no bearing upon the
Tnstant question in this proceeding, since tnat decision involved
the question of & licensing board's sua sponte authority to
pursue the intervenor's contentions.

_ﬁ/ NHC inspections at Perry may have Deen €ven more cursory.
Applicants' internal documents reveal tnat, in 1981, NkC in-
spections decreased dramaticully, apparently aue to the Reagan
administration's policles. Inspection coverage only later 1in-
creased due to the Comatock allegations. See Sunflower's December

20 filing.



See Attacoment 5, "Testimony of Willlam J. Dircks," which admits
that the NHC's inspections only cover 1-5% of the utility's
inspection activities. More thorough reviews, like tnat of
Comstock st Perry, are triggered by allegations received from
WOrkers. > The Dircks testimony indicates that QA problems at
Marble Hill, another Region II1I plant, were first brought to,'
the NRC's attention by worker allegations. The testimony nlaoﬁ.
admits that there have been shortcomings in the NRC's inspection
program.

Moreover, the testimony identifies some of the basic causes
of QA troubles, among them an overreliance by the utility on
its contractors for maintaining a QA program and insufficlient
utility QA staff to control contractor activities. These are
precisely the matters the Licensing Board has, rightly, identified
for litigation.

Applicants' use of the 1982 SALP Report as evidence that
other contructors—%é not warrant investigation likewire cannot
be accepted. Given the deficlencles of the Starff's inspection
program, the probable explanation for the satisfactory ratings
in all areas except Comstock is that the other areas were not

thoroupnly investiputed. One does not find what one does not

loox for.

_5/ Interestingly, one of the Perry workers wno alerted the NRC
to Comstock's provlems was later fired, supposedly for having
ralsiliea credentials. 0OChk believes tnat this incident snould
oe thorougaly investigated to assure tnat Applicuants have not
taken retaliutory measures ugainst workers notifying the NRC

of a violations.

_6/ Furtner evidence of Applicants' lack of control of other
contractors is given in sunflower's December 20 filing.
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Documents obtained by OCHE through the Freedom of Information
Act reveal that the Stafl may not have looked very hard at Perry.
See Attachment € (items included are circled on the list following
the cover letter). These items indicate that the Staff's review
of allegations received about Perry was often superficial. The A
case was crmnsidered closed if the allegation was deemed too vxgu‘“f
or in area outside the NKC's jurisdiction. No attempt was mndd Q
to determine whether these allcgations gere indicative of more -
widespread trouble. These items fit too well the description of
the NKC's response in the Dircks testimony, i.e., "treating the
symptom rather than finding the basic cause and correcting it."

Item 7 of the FOIA response 1s particularly i1llustrative.
After receiving an allegetion of & weld crack coverup at & specific
area in the plant, the NRC Staff only reviewed Applicants' non-
conformance reports and apparently conducted no inspections of 1its
own. The Staff should have inspected the area 1tself, since a
defect tnat is deliberately concealed is not likely to be documented

on & nonconformance report. This reveals the Staff's poor judge-~ .

ment and lack of diligence in pursuing worker complaints.

IV. Conclusizn

OCHE corcludes taut tae Licensing Board's December 22 Memo-
randum and Order has correctly identified four areas to be further
investigated through litigation in this proceeding. These areas
are too vital to the health and safety of the public to be left
to the Starf's review, which is often flawed. Only the Commission's
adjudicatory process will assure that the truth apout the safety

of construction at Perry is fully known.
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Moreover, Applicants' arguments for~reconsidoration lack

merit, as has peen shown above. Their motion for reconsidera-

tion must be denled.

Kespectfully submitted,

/ . ‘ 3 ¥
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Troubled Pro;ect o

Constructlon Halt
At Nuclear Plant Ralses '
Unsett Ing Questlor}s' .

One Is How Facxlxty in Ohxo :
Got So Near Completnon

Wlth So Many Problems :
Dnigs & Alcohol on tne Job ]
P .‘}: i L sn 1 '_‘. .:>'.';b'”’1 r
e g -wByJouuR.!nmm,w-' % ({
4 tldlmnnu of TuE WarL STaceT Jomum. L

- CINCINNATI«By.its owner's reckoning, ?
t.he Willlam H.. Zimmer nuclear plam.'lonl

'Ol;

completed. The fate or the remaining 3% ls\
unclear,« </ 4, Ny -\ §e !
. Last month, based on a| vmety of struc-./
tural and paper-work ,irregularities at the<
project, the federal . Nuclear “Regulatory |
Commission ordered a halt to construction’
‘of those parts of the plant deemed necessary | :
for safe operation and shu.down..Cincinnati ;
Gas & Electric Co.; ‘which is- heading a’s
group of utilities buiflding the.$1.7 billion U
840,000-kliowatt facility, had been predicting’
the plant would be ready to ioad fuel in the’,
hird quarter of 1983. Now the utility 1s reu--‘
sessing that prediction, although'a spokes-',
| man says: “We. are absolutely. certain the"
| plant will bebullt and operated.” ' ./l ik

James Keppler, the hnd of the NRC s re~~
gional . inspection - office ".near , Chlcno.
doesn't have that' absolute certainty. Mr."
Keppler, whose office oversees the Zimmer
plant, says there is a slim posslbtmy the ®
plant has too many deficiencies ever to be:’
licensed—which would be a first in.nuclear |
history. And though he adds that the more:-
likely course is that the plant yill eventually ~
be allowed to operate, he goes on to say:~

“It's impossible to give a firm estimate (of
completion time) . until you hlV! |dentmed
2ll the problems.'”  :"°° , v
| A 5200000 Fine i A%
The problems, according to'™e NRC and,
| others, are ﬂamlor‘ '-s"x""r records
| are s b, docrored:
sands of ae ds on ne ;.ant are be'xescd o
be deficient; the quality of steel and other.
material is suspect. Added 12 that, salety in-
spectors have Lastified to being lhrealened
and harassed trying to do their jobs.

In November 19581, the NRC levied a $200;
000 fine against Cincinnati Gas & Electric,
the Jargest [ine ever imposed in connection
with a nuclear-construction project. A year
later came the halt to all safety-related con-
struction.-And a; federal grand jury.is.prob-.
ing possible criminal violations by scme of
those invoived in bullding the plant,

.-‘\'

cated about 28 miles from this city, is 97% » |,

YA \7 PRI -
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. THE ‘WALL STREET JOURNAL Wednesday. December 15, 1982 *

| " But the full story of Zimmer (named al:, |
| ter a former president of Cincinnati Gas);
| goes beyond the tale of one'troubled project

| and ralses broad, unsettling questions about " *

! the nation's nuclear-power program. One .- ..

queston Is how officials for_the utility and
| the NRC could have allowed a plant with so '
! many problems to get so near completion,
Another is whether the Zimmer experience

plants being built around the U.S. *'It makes ™ !
| one wonder how many other Zimmers might. ¥
| be lurking out there," says Democratic Rep.':
‘ Morris K. Udall of Anwna who hu held
hearings on' Zimmer, Lt .
’ Special !nvesugation

Similar, if less severe. cases are inown

i ‘um!
5 { ‘

)1)‘:‘;—

from local citizens' groups and the’ medu..
the NRC conducted a special investigation of

bullt by Houston Lighting & Power Co. and **,
| pthers; the commission ' found problems.:
ranging from inadequate construction prac- .

with physical harm by construction workers.
As a result, the NRC fined Houston Ugmmx
$100,000, and. construction. was stopped for
several, months (but. has. since resumed).'
gave permission.to Paclific Gas & Eleclr\c &
Co. to start operating its Diablo Canyon nu-
clear plant at Avila Beach, Calif.-only: o &4
retract that go-ahead when PG&E engineers ‘. ‘..
discovered that in analyzing the plant’s abil-,,
ity to withstand an earthquake, the utility <.
had mistakenly used construction data from_,

a companion. plant being bullt at the' site, \, {,
Pending ' resolution" of . Lhu problem..thm,,
plant remains closed. * ottt 8
..'There is also the posslhlllty that some op‘

because lederal salety regulators lied aboui
inspecting them. (See story on * Page 22.)..
The safety of nuclear plants received In
tense publicity following the 1979 accident at”
the Three Mile Island nuclear :facility in

the history of 'commercial nuclear’ power,
was caused by equipment failures and oper- .
ator mistakes rather than construction defi-
ciencies, it was also due in large part to' lhe .
fallure of officials in the government and nu- , ;&

ciear industry to identify and “effectively
fea! with simi'ar prob.ems that had oc-
currec earhier al other nuclear 'dCIlI.lCS

| Inspection” Teams RRL SR S

In the wake of Three Mile Island, and
spurred partly by the experience at Zim-
mer, the NRC has started an office of inves- :
tigations to probe allegations of safety-ruie .
viplations ‘al nuclear plants and has set up '
teams of inspectors to make periodic visits
to sites. The agency has also begun holding
seminars for top ulllity officials to impress - =
| upon Uiem the need to build plants; prop- -

rly ¢ Nl 50%

ATTACHMENT |

¢ | Is being duplicated at the 60 omer nuclear b

."

In late 1979, following months of pressure 2

the South Texas nuclear-power plant' being ..

tices to safety inspectors being Lhremned T'

Then, late last year, the NRC acmally <,

eraling plants may have undetected defects . ..

Pennsylvania. Though the worst accident in "t

. But nuclear critics fren't impressed, ar- x5
guing that the public safety remains danger-.:
ously at the mercy of the companies build-’ 3?
ing the plants.'And up to a point, NRC'offi-': .
clals agree with that argument. ‘r)ny con-; X
cede that the commission has the resources . ‘ ‘
to sample only a small part of the actual . :
work done at a nuclear site. ""We rely on the, "r‘
utility and ‘the contractors’ to do the - job'v
right,” says the NRC's Mr. Keppler.. |.~. lt

In the case of Zimmer, the'NRC' leels
that its trust was abused. “From a’ qulmy &

| assurance standpotnt, this is the worst- Nutﬁi

v

| I've ever seen,' says Vicwrcumskymol
the agency's five ruling commissioners. ,

. For its part, Gncmwcu&lm
| strongly defends its conduct and the quality
f of the Zimmer plant. A spokesman for the

" utility admits that there are [‘paper-work
+ deficiencies” in the construction records and
that some repairs are needed, but he adds:,
-~ "Basically, we think the plant construction
is safe and sound.” (Cincinnati Gas & Elec-
tric. owns 40% of Zimmer; a unit of Co-
* lumbus, - Ohio-based *~ American!, Electric
* Power Co. has a 28.5% interest in‘the facil-
’ ity, and mywn Power & Light Co ‘owns the

TCS()' i i st 3 el d s a2 s |
[ Whatevcr the merm of the respective ar-
‘" guments, the fact is that the NRC was gel-
'~ ting warning signals since ' the mid-1870s
about problems at Zimmer. However, those
signals—ranging from complaints: by “plant
- workers to some of the commission's own
" routine inspection reports—went llrtely un-
|/ heeded until .one ’momu Applewe lp-
. peared on the:scene.” SR N s
" The. 31-yea.;-old Mr. Applenle is an ‘un-
i, likely figure for the role he has been playing
“ in the Zimmer affair, A private detective
_with no nuclear background, he first came
. to Zimmer {n November 1979 in the course
. of investigating.a "domestic squabble; 'the
" husband of the couple mvolved happened 1o
work at the'plant. .. .|
. . During the domestic’ prcbe Mr Apple-
* gate uncovered evidence of timecard cheat-
, ing.by Zimmer workers, He brought that to
the attention .of utility officials, who. were
sufficiently impressed to hire him as an In-
vestigator at the construction site in Decem-
ber 1479. A month later,-he was'let go. The
utiity says his work was finished. Mr. Ap-
piegate insists he was fired because he was
expesing construcuon problems ; nt -lhe
plant. o
Being dropped dﬁdn! daum .,(r App!e-
gate. In early 1980, on his own, he called the
NRC in Washington with his charges, which
included theft of materials and defective
welding at Zimmer. He talked several umes‘
10 .a!l officials, he says, but didn't think|
they were showing enough interest. He then|
placed arother call to the agency, demu\ded
1o speak with the top man and was con-
nected with John Ahearne, the acling NRC|
chairman. “'Twenty-four hours later. xwo
NRC mvemgaors were at my !rom docr
he recalls, v : _ |

»
'



., But the detective was soon to be msap-\
- pointed. The NRC Investigation resulted in |
only one, relatively minor, citation. i ;
just surfacely treated my allegations,” he
asserts. “'1've spent more time looking for a
jost dog.” (In hindsight, Nunzio Palladino, |
the NEBC's rurrent chairman, agrees thal
the commission’s initial probe of Mr. Apple- |
gate's charges should have been more com-‘
prehensive.) A g S
' Going to the Press . . !
L. So Mr. Applegate wenl to the press and |
/' managed to generate a few siories, includ- |
"\ing' a lengthy  piece in the Chicago . Sun- |
"¢ Times. And in May 1980 he contacted the!
i'v Government » Accountabllity Project,” a
* washington, D.C.-based private group that
.\ works (o protect whistie blowers, mostly in |
£ the ‘government. Though the private detec:
- tive was a private citizen, AP took the
;.cm.'A 51 "“'J . “",;
)}.-»- Enter Thomas Devine, GAP's legal direc-
Stor. In the 31-year-old Mr. Devine, Mr. Ap-
i plegate found someone willing -and able to0
| probe into matters at Zimmer. (In choosing
, A career, Mr. Devine says, "1 had to decide
‘whether to be a lawyer or an investigative
; reporter. 50 1 became an investigative law-
yer.") Mr. Devine and his colleagues at
GAP talked to every source suggested by !
" Mr. Applegate and followed every lead pro-
: vided by the private detective and then de-
- veloped new sources and leads of their;

wh. ¢ ‘ e o
' " When the GAP investigators felt they had |
enough etidence of ln‘lnadequm investiga- |
tion by the NRC, they went to the special |
counsel of the Merit Systems Protection |
Board, a federal agency empowered to help |
* whistie-blowing government employees. The
counsel, . impressed with the —evidence,
pushed the NRC for a response 10 GAP's |
‘Chlr‘“. ot * a 5 AO.

The NRC's response was to start new in-
_yestigations of Zimmer, One by the commis-
sion's Internal auditors reviewed the NRC's |
{nitial probe of Mr. Applegate’s charges. An- !
other looked at the quality of Ztmmer's con- i
struction. ‘ ; |

The latter probe resulted in the $200,000 |
fine and a two-inch-thick report that found
violations of 12 of 18 basic safety criteria for
bullding a nuclear plant. The report also in- |
cluded affidavits from workers who testified
1o alcoho! and drug use by workers at Zim-

' mer. Two plant guards testified 1o observing

! a bookmaking operation and gun raffles be- ‘
ing run at the site |
“Violation of Our Rules’

The spokesman for Cincinnatl Cas &
Electric says the utllity paid the NRC fine !
10 avold endless hearing ' on an appeal and
not because 1t agreed with all the findings.
He says- further that alleged incidents in-
volving alcohol, guns, drugs or bookmaking
would be “in violation of our rules.”

The probe by NRC's irterna! auditors
agreed with Mr, Applegate that the initial |
NRC investigation of his charges was super !
ficial, For example, the detective had said
that deficient welds had been accepted for
use: he went on to cite three such welds. |
The NRC investigating team said thal
charge couldn't be substantiated. But the
NRC's interna! auditors found that the com-
mission's investigators had missed the fact
that one of the cited welds had been re-
piaced after Mr, Applegate made his allega-

\ . p

~"mmhobm1ypkmdmmnmﬂ
the NRC reports, GAP fiercely disagreed
with’ some major conclusions. GAP argued
that new bullding at Zimmer shouldn't go
ahead unt!l all the problems in the existing
work had been identified. And the group as-
serted that given the utility’s past faljures to
follow construction rules at Zimmer, inde-
pendent engineers should be brought in 10
help fix the plant's problems. . '
In support of its position, CAP in August
fled to the NRC 120 pages of further conten-
tions about problems at Zimmer .and sup
those contentions with another group

. of documents numbering some 3,000 pages.
What's more, by, this ume, other agencies
| mdmnm“nm:mwman
' 7ymmer. The Justice Departmen:, for exam-
ple, began {nvestigating possible criminal
violations at the plant. And in June, Rep.

Udall held his first hearing on the situation I

‘! m"o » 4 h st

e Sl e s TR
Construction "Halt' s, Y TR sdsat
" In November, the five NRC commission-
ers, by a 3-2 vote, ordered construction at

e

~ Zimmer halted immediateiy, pending etforts
" to explore fully the growing list of proble
" gt the plant. .. BT BT

" Barlier this year, GAP filed requests un-

| der the Freedom of Information Act seeking

% !actgd illegally In handling the requests. .-

o documents and draft reports re-
| gp&@gcm NRC's investigations of .Zim-!
“ mer. GAP's Mr. Devine 5ays the requests
were pmly.'prommed by suspicions that
| partsof the reports had been watered down

1 ‘and that other sgcuons had been delg;fd;q:-

\ 'u"ly“"-:. . ‘:. R " iy ".
{“In response.to those requests, the NRC
told GAP that the, commission's files didn't
‘contain any drafts of the auditors’ report on
the initial” Applegate investigation. "But
spurces say that statement, though perhaps.
technically correct, wasn't really true. As.
one NRC investigator involved In the report
told Congressman Udall, he had had draft
‘coples of the report in his office file but was
orJered to remove them alfter GAP filed its
request. GAP recently filed sult against the
NRC in a Washington federal court seeking
a determination of whether NRC employees

|+ The response to GAP's information re-
quests caused heated debate within the
NRC, sources say. Some NRC officials ar-
gued that while the agency could fight pub- ]
iic disclosure of certain documents, it was |
obligated under the law, at the very least, 1o |

\dentity all the documents it had. “What
happened was a cover-up,”’ asserts one NRC
official. '

. James Cummings, the head of the NRC's
internal-audit office, says that because of
pending litigation he can't fully respond to

| the charges of a cover-up. But he does say:
“1f you know all the facts, it isn't fair to
paint us as being less than honest."”
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: - spection reports.

- of Information Act from the federal Nuclear
" Regul
‘ early 1970s federa' inspection, reporis ‘were

“<plant is bullt safely enough to operate. .

. safe plants had been allowed to operate. .

. the office lacks independence and isn't tough

. 'Accounting Office, an arm of Congress, said

ments.

* and Auditor. Among other tasks, the OIA in-

——

OfSafetyReportson

A number of nuclear-power plants oper-
ating in the U.S. may have undiscovered de-
- fects because of falsified federal safety-in-

Documents. obtatned’ under the Freedom

atory Commission indicate that in the

QT{Rlem. S :

| 1ered by senior NRC officials with the possi-

Some Nuclear Plants

. Besides reports being written for inspec-
tions never.made, this inspector claimed
that valid inspection reports had been a'-

ble result of hiding construction deficiencles.
The inspector also asserted that colieagues
were temperarily suspended from inspecting
plants if they tried too vigorously to do their

wrilten for inspections that weren't” ever
‘ made on nuclear-power plants under con
struction.' Such reports are an integral part
of the process for determining whether a

* The documents also show that despile ev:
idence of falsified reports, NRC officials
“made little effort to determine whether un-

. Since 1975, the NRC has had an internal
watchdog known as the Office of Inspector

vestigates charges of misconduct on the part
of NRC officials. But officials inside the
. NRC and other government officials contend

enough in pursuit of possible wrongdoing.
For example, a 1981 report by the General

the OIA reguiarly submits draft reports to
- people being Investigated and sometimes
changes the reports as a result of their com-

The GAO also contended the OIA has pre-
maturely terminated some investigations

. and recommended that Congress consider
creating an inspector general's office for the
NRC. : o e T R

" In responding to the GAO report, the
NRC disputed many of its findings and said

jobs.y .- T - : s
In releasing the documents on this mat-
ter, the NRC blotted out the name of the in-
spector making the charges. ‘Almost - all
other names were similarly expunged. How-
ever, what, identification ‘there was, along
with' interviews with NRC sources, indicate
the charges involved federal inspection ac:,
tivities in the southeastern US. ..~
The NRC inspector refused to give OIA
‘{nvestigators specific evidence to back up
his charges. He sald he had given such spe- '
‘cifics to Atomic Energy Commission ofii-|
clals -four years eariler and felt his career
had suffered for the effort. - Y u -
~ Documents show the OIA investigators
talked to officials involved in the 1373 inves-
tigation.  °* offictals confirmed the find-
ing of transgressions serious enough to
prompt - the transfer of a number of AEC
.err oyees, But the OIA investigators found .
that all the records of the AEC investigation
had been destroyed.: R R
,In a report, OIA investigator Lawrence J.
Strickler concluded that available evidence
tended to support the inspector's charges.
Following that report, however, the NRC
stopped its probe. Senlor NRC stat! oificials
decided agalnst sending a report on the mat-
ter 4o their bosses, the five NRC commis-
sioners, on the ground there wasn't anything

the GAO failed to make 2 “convincing case”
of the reed for an inspector general
The GAO report didn't touch on the mat-

ter of fals:ified Inspection reports, which | ther the 1973 or 1977 probes, says he hasn't

were the subject of an OIA investigation in
1977, In that year, according to the Freedom
of Information Act documents, an NRC in-|
spector charged he had discovered faked In-|
spection reports severa! years earlier while
working as inspector for the Atomic Energy |
Comission, which was succeeded by the|

the commissioners could do.
James Cvmmings, the head of the OIA |
since 1978 and therefore not involved in ei- |

reopened the Investigation partly because he
doesn’t believe any falsification really oc-
curred. “I've never seen people in this
agency make out phony inspection reports,”
he says. But he adds that if anybody did
make out such reports, it would be a "very,
very serious Situation.”

ATTACHMENT 2



PREPARED STATEMENT OF THOMAS DEVINE,
LEGAL DIRECTOR OF THE
GOVERNMENT ACCOUNTABILITY PRCJECT
August 23, 1982

the largest of its kind in history. NRC's Region III Director James xeppler‘fffﬁg'5

said that a Quality Confirmati®n Program ("QCP") run by CG&E would solve

b

Zimmer's problems. He explained that the utility had not been actively
involved with the quality assurance ("QA") collapse that led to the fine.

Today we are releasing evidence proving beyond guestion that NRC K |

officials knew this explanation -- offered publicly only after bitter internal

debate -- was wrong. 5

The Government Accountability Project ("GAP"), on behalf of the Miami vl o8

valley Power Project, is presenting its case against the Zimmer nuclear plant.
Our case involyves a l2l-page petition and some 200 exhibits to the NRC
Commissioners to-- (1) immediately suspend the construction permit; (2) replace
the CG&E-led Quality Confirmation Program with a qomprehensive third-party !

reinspection program that has full authority to enforce its findings; and

LE 1)

ré an independent management audit of top COLE and Xaiser personnel

to learn the causes of the QA breakdown.

Most significant, in a separate 52-page petition we are regquesting
the Commissioner's to reconsider their July 30, 1982 decision overruling the
Atomic Safety and Licensing Board ("ASLB") and refusing to reopen public

we are discussing today. On the basis
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of the NRC Staff's history of failure at Zimmer, public input into the legal
process is essential,

We have been working on this case for over two years. Today's petitions_gq;,&ﬂ\

Lals
i

w5,
]

are the result of an intensive five-month, full-time investigation.

Last November the NRC publicly admitted that the QA program at Zinncr d’jf‘;zi'
" was “totally out of control." It still is today. The petition to stop . .- u;~i'wll
ey

‘t

construction exposes 101 instances where the owner, CG&E, or the contractor .

.'.'.« At-'..-
oS L t'U'.

have violated the NRC's April 8, 1981 Immediate Action Letter and Quality g,; e 1

'
. . T M A

Confirmation Program. This program was supposed to answer all the remaininq'i’fk
questions about the safety of the plant: It cannot do that. .

The problems at Zimmer are continuing because CG&E is 3till firmly in . *ﬂ*"”‘:

charge of identifying and correcting its own previous policy decisions. Last

November the NRC said CG&E was guilty of benign neglect; that the owner had ~
not kept track of its contractor's misconduct. Nothing could be further from ;
the truth.

Our petition ;etails 129 instances where CG&E was directly aware of
the quality assurance violations. These instances remain only a portion of
our evidence, but prove that this problem was not blissful ignorance.

The most significant aspect of our disclosure is that the mess at yn%*f~ﬂ"~
Zimmer is the direct result of deliberate CGSE policies, made by top management
in the early 1970's with full knowledge of the consequences. The motive? To
cut overall costs by not funding the QCP staff necessary to find the viclations.
The attachments to our petition disclose 112 instances where CG&E actively
participated in or openly ordered the QA policies at issue.

In the early 1970's the Kaiser Quality Assurance Manager warned it

would be "impossible" to meet minimum Atomic Energy Commission ("AEC")



standards with the amount of money CC&E was spending. The documents reveal

that top CG&F officials Dickhoner, Borgmann and Pandorf chose not to spend

CG&E defined the

the money, except for occasional token budget increases.
tiny scope of the guality assurance program and enforced its judgment with

an iron hand. CG&E even had a representative who worked in the Kaiser QA.ééi_
-3 4 offices to make sure the contractor toed the line.

.?f. 1" Por eight years Kaiser -- and sometimes CG&E -- QA officials wrote

memoranda complaining about the effects; these were to no avail until
April 1981, when an NRC Immediate Action L;tter forced budget increases. iz
The QA officials who dissented too persistently were forced out -- from QA
managers down to field inspectors. Zimmer represents much more than a decadc->;'
long quality assurance breakdown. It was a decade-long strictly-enforced
quality assurance abdication.

Since 1971 and particularly from 1974-76, CG&E has been waging a high-
stakes gamble that nothing would go wrong, and that if it did, ﬁo one uould‘
find out. Unfortunately they lost their g=amble. In fact, nearly everythinéi;
has gone wrong that could have, and -- after today =-- the public knows the . e
risks CG&E has been willing to impose through its financial shortcuts.

In April 1981L-;he NRC gave CG&E a way out through the Quality
Confirmation Program and essentially stepped out of the picture for six ‘

months after last November's "interim" report.
There is another story %“2hind CG&E's rosey announcements in the
company's "OK News" that the aptly-titled Quality Confirmation Program is

confirming the quality of Zimmer. The utility has been scrambling desperately

to avoid drastic expensive repair programs and further public exposure. By

denying everything and gambling again that GAP was bluffing, they've largely

gotten away w'th it., Until today. We weren't bluffing.
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; - recommended shutting down the plant. Other investigators and inspectors ;;

._s_

Inspector Terry Harpster's account that he "screamed" abocut Zimmer at a 1978
NRC management meeting. He found no NRC suppcrt. Meanwhile, Mr. Harpster
reported that CG&E officials Borgmann and Schwiers went over his head to
complain about overly-aggressive enforcement and to seek revision of NRC
inspection reports. In 1979 Mr. Harpster left the site.

.

Last spring the NRC investigators and Resident Inspector Tom Daniels "

- T o S e

had agreed with Mr. Daniels' decision., Yet after a March 31 closed-door oy

meeting with Mr. Bergmann, Region III management overrulkd them. Instead,
Region ITI turned the rest of the effort to identify and correct the damage
over to the utility. After last April the Region III Zimmer investigation';
was largely inactive for a year, other than writing up and shrinkinq what 1-
had been found already. Region III did not even impose a comprehensive
records retention requirement on CG&E.

The utility's ability to destroy records legally became significant
last summer, when NRC's Office of Inspector and Auditor ("OIA") opened a
criminal investigation at Zimmer. The OIA investigation could have solved
the mystery of what went wrong at Zimmer. To determine criminal intent,

OIA investigators had to probe for the causes of the QA breakdown. July 8

and July 9, 1981 OIA interviews with the Kaiser and CG&E QA chiefs, respec-

Pt

tively, pointed the finger squarely at top CG&E management.

At that point =-- when the NRC probe reached the moment of truth -=-
the investigation was called off; suspended until June 1982 so it would
rot “interfere" with Region III's effort, which had been largely dormant
since April . OIA never released a report on last summer's criminal
investigation. Today we are releasing key interviews the investigators

took fr~m Xaiser OA Manager Phillip Gittings and QC Inspection. Supervisor
g

Rex Baker.
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In short, the Commissioners' decision not to reopen the hearings does
not square with reality. The Commissioners said that public oversight and
participation in licensing hearings are unnecessary. On the basis of today's
evidence, now more than ever the NRC/CG&E monopoly on the Zimmer cleanup must &
be broken. It is imperative that -- (1) a totally independent third party;ifVQEa;{

replace CG&E to manage completion of the plant; and (2) the public have a'i; O
chance to ronitor and debate the Staff's oversight effort through renewed .

licensing hearings.
Otherwise, the Zimmer lesson may be to drastically stretch the limits

of how badly a utility can defy the Atomic Energy Act without the NRC removinq‘,f

it from contrcl of the coverup. That is just what will happen unless one:. '

Commissioner changes his mind and permits the licensing hearings that MVFP,
the NRC Staff and the Atomic Safety and Licensing Board all have requested. - 'Y

Under the circumstances, there is no defensible reason for the NRC - ,‘

tc remove the public from the licensing process. Its own hands are too dirty.

Only this spring -- when Kaiser and NRC whistleblowers gave up on the system --

did MVPP learn the full scope of the NRC and CG&E's secret policies of the
last 6 and 11 years, respectively. The excuse that it is "too late" for
public hearings is lame, even if presented in good faith.

For all of us, the Zimmer story raises a nagging question raised by

NRC Inspeczor Fred Maura last April 22 ir an intesnal memorandum:

The NRC shal! determine why it failed so miserably, during
its routine inspection program in identifying and correcting
the problems now surfacing at the Zimmer site, .s.Corrective
action must be taken to prevent recurrence. Our findings raise
the question whether Zimmer's problems are an isolated case or
whether our program has allowed similar prcblems to develop in
cther plancs within our region. To answer that question R{egion]
III must conduct similar team inspections at other RIII plants
under construction as soon as possible.

It is unfortunate that RIII management never acted on Mr, Maura's advice,

because it appears his fears about the Region-wide QA breakdown were ccmpletely
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accurate. Along with GAP's work con behalf of the Miami Valley Power Project
at Zimmer, we have recently concluded a preliminary investigation into the , -

Midland Nuclear Power Station in Michigan, the LaSalle Nuclear Pcwer Plant -

in Illinois, and a Heating, Ventillating and Air Conditioning suscontractor S ey i
. ‘." ‘.".:u:_‘l-"r'

FRSER % 28y

~d<

in Chicago that provided materials to three Region III nuclear plants. In 7j1& ;xge”

e o ' X ..‘,3‘1'_,'3;‘; g A

Iy each investigation we have followed the same tracks left at Zimmer. or A
'?§;7:'5'tﬁi, . Region ITI Administrator Keppler has said that he could not assure the . L

‘?é{; ‘public there were "no more Zimmers."  Regrettably, Mr. Keppler may have'jij;<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>