UNITED STATES OF LMERICA ooth=s
NUCLEAR REGULATORY COMMISSION - A
0
SEPCRE TEEZ ATOMIC SAFETY AND LICENSING aoA%E e 2 "

In ¢he Matter of

Docke+ Nos. 50=413

DUKE POWER COMPANY, et &l.
50-414

(Catawba Nuclear Station,
Units 1 and 2)

APPLICANTS' RESPONSE IN OPPOSITION TO
PALMETTO ALLIANCE'S
MOTION FOR PROTECTIVE ORDER

Duke Power Company, et al. ("Applicants”), pursuant %o 10
CFR §2.730(¢c), nereby move the Atomic Safety anéd Licensing 3card
("Boaré") in the capﬁioned proceeding to issue an crder denying
she motion of Intervenor Palmetto Alliance ("Palmetto Alliance")
£or a protective order regzrding discovery served upon it by
Applican:s. Y

I. INTRODUCTION
On 2pril 9, 1982, Applicants served upon Palmetto Alli2nce

"Applicants' First Set of Interrogatories” (hereafter cited as

"Applicants' Interrogatories”), which dealt, inter alia, with

Palmetto Alliance Contenticns 6 and 7. Applicants' Interrogatories
wer= limited in scope, directed to the plair language of Palmetto
Alliance's contentions, and sought only to have Palmetto Alliance

specify the nature of its concerns, as reflected in its contentions, 4

1/ ©On September 9, 1982 Applicants filed a similar response with

regard <o Palmetto Alliance Conhentlons 16 ar ~ 27. While that
response could be lncorpo*atec by reference, for the convenience
of ths Board and parties it is *eoeated
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attornev-client privilege or the attorney work-product privilege

applies <¢ information or documents Applicants seek to discover

grom it. :
In general, confidertial communications made by 2 client to

an atscrney in the course of cbtaining lega. assistance 2are

prozrcted f-om éisclosure under the attorney-client privilege.-

N
.

L0

tatements ané zévice by the attorney to the client are also

q * L4 »
leged.L/ The purpose ¢f this privilege Is tC 2assure that 2

| BN

iv
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'

idences %o his attorney vill be protected ang,

[ =

1
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clie

o
ot
n
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o

-

<herefore, =0 encourage clients tc make a Zull éisclosure of
£acts t0 their lecgal counsel.8/
Like all evidentiary privileges, the attorney-client
rivilege is narrowly co-strued because it has the effect of
withiiolding relevant ini_.rmation from the fact finder. Accord-

ingly, its use is limited to those situations in which the

(1Y

purpose of the privilece will be serv &Y and is "protect: only

. - - ~ N - . TN .- = . o
act apply <0 documents or information which existed prior to the

1/ wead Data Cent:al v. U.S. Dezs. 0f Air Force, 566 F.2¢é 242, -
= — s TEIEE
258 N &2 (DG QiT 4977 ) .
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10/ pisher v. United Sta<es, susra, 425 U.S. a2+ 403.




-7-

materials which were prepared or communicated Zfor indeper.dent
reasons (i.e., matters of independent knowledge), are not
privileged merely because they are in the possession of an
a::orncy.ll/hnd, c unications made to an attoraney which the
a+torney must make public in discharging his duties, as a matter
of logic, 4o not fall within this privilege.

Although the attorney-client privilege and the attiocrney
work=-product doctrine are derived Zrom the samé common law
basis,lZ/the work product principle is distinct Zrom the
attorney~-client privilege.éﬁ/ The work product doctrine,

recognized in Eickman v. Tavior, 329 U.S. 493 (1947) and codified

in "ule 26(b)(3) of =he Federazl Rules of Civil Procedure,z4/
confers 2 qualifieéiﬁ/p:ivilege Srom disclosure upon certain
informa-ion cathered by an attorney in anticipation of possibdble
litigation.

- .
e -

In Hickman, <he Supreme Court ruled that the attempt of one

pa:ty to obtain from another "written statements, private

(o]

memorandza, an

-

personal recollections prepared or formed by an
] -

adverse party's counsel in the ccurse of his legal duties” Zfell

"outside +tre arena of éiscoverv..." even though they were not

jmiced Sta+«es, 227 U.S. 74 (1913).

e’ 1n re Grand Jury Proceedincs, 473 F.26 840, 844 (8cth Cir.

TR
.'.91-3)0

13/ pmiseé States v. lobles, 422 U.S. 225, 238 n.ll (1975).

14/ 0f course, discovery before the NRC is governed by provisions
wased cenerally on the Tecderal Rules of Civil Procedure.
Pilerim, suora, L3P-75-30, 1 NRC at 381.

EE/ United S+2+tes v. Nobles, suonra, 422 U.S. at 239.
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irst, ¢o shown above (p». ©, supra.) Applicants seek through

e ——— -

iscovery only information to which they are entitled. Moreover,
i« is well-setzled that general ctjections such as those raised
by Intervencr in this regaré cannot provide the basis for 2

proteczive order. As the Appeal 3card gtated in Pennsvlvania

Power & Lich:t Companv, e+ al. (Susguehannz Steam Zlectric
Staticn, Uniss 1 ané 2), AILAZ-613, 12 MRC 317, 323 (1980),

generzl objections do not provide good cause for issuing a

General objections, such as ihe objection that the
interrogatories...are unreascnably burdensome, cppressive,
or vexa<isue, or tha+t they seek information that is as
easily available tc the interrogating as to the interrogated
party, or that they would cause annoyance, expense Or
cprression to the cobjecting party without serving any

purpose relevant to the action...are insufficient. [4Aa
Moore's Federal Practic. (1982 ed.), ¥33.27 at »p. 33-164
<hrough 33-167.)

Palme<tc Alliance's objections to Applicants' discovery request

almes+ trask vertztim the type of general octjection the Appeal

o

w
0
W
"
(2]
',D
29
m
{

s~uehanna criticizeéd. See also Pilerim, supra, LBP-

- ——

discovery reguests do nothing more than
ceek =0 determine <he &imensions of and bases Ior Intervencr's
comcentions. S»ecifically, they are designeé to enabl
Applicants tc understand how Palmetto Alliance cdefines the
material =erms in its contentions; what the areas ol salety
concern (if any) rzised oy Palmetto Alllance encompass; what

-y p-
;f &.-_\ / f\:-:

"’

ticants shoulé take accoréing =C Intervencer

th

+0 assure :<hme safe coperation oI Catawbe; ané what tae technical

L2

a.metto Alliance's position are. 1IZ it

"
v

S

-

bases (if any) Zc






