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October 13, 1993

James M. Taylor
Executive Director for Operations
U.5. Nuclear Regulatory Commission
Washington, D.C. 20555

Samuel J. Chilk
Secretary of the Commission
U.S. Nucleer Regulatory Commisseion

Washington, D.C. 205%%
Attention: Docketing and Service Branch

RE: PHILADELPHIA ELECTRIC COMPANY, DOCKET NOS.
50~352 AND 50-3%53, LIMERICK GENERATING
STATION, UNITS 1 AND 2, MONTGOMERY COUNTY,
PENNSYLVANIA
LONG ISLAND POWER AUTHORITY, DOCKET NO.

50-322, SHOREHAM NUCLEAR POWER STATION,
SUFFOLK COUNTY, NEW YORK

Coer Executive Director and Secretary:

As a follow up to the October B8th request and petition
submitted on behalf of the New Jersey Department of
Environmental Protection and Energy ("NJDEPE"), encloesed please
find Judge Garrett E. Brown's Octcber 12th decision dismissing

NJDEPE's request for injunctive relief.
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Given the fact that Judge Brown dismissed NJDEPE's
requested relief =o enjoin the ongoing shipments of irradiated
fuel, it has become aven more imperative that the Nuclear
fegulatory Commiseion teke immediate action on NJDEPE's

request.

Respectfully submitted,

FRED DeVESA

ACTING ATTORNEY GENERAL OF NEW JERSEY

Attorney for NJIDEPE

B 11..-4:r c?*‘L-—'“'*
By: -

Thaomas Aféib

Deputy Attorney General

cc: Attached Service List (w/o attach)
Office of the General Counsel (with attach)
Cherles L. Miller, NRC (with attach)
Pacific Nuclear Systems, Inc. (with attach)
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dismiss for failure 1o state a claim: (4) grant defendants’ cross-motions for summary judgment as to

Count 11 of the Venfied Compiaint: and (%) dismuss as mc ¢ plaintffs’ arplication for preliminary

nunctive rejjef.

I. BACKGROUND

On September 21. 1993, plainuifs, the State of New Jersey (the “State*), the NJDEPE, and
Jeanne M. Fox—Acting Commissioner of the NJDEPE, commenced the Instant action against: the
LIPA. Thomas DelJesu—Executive Director of LIPA. (he United States Nuclear Reguiatory
Commission (the “NRC"), the United States Coast Guard (the *Coast Guard"), and the
Philadelphia Electric Company (the “PECo"™), seeking temporary restraints ang oreliminary injunctive
relief in an effort to enjoin the above-named defendants {rom causing or allowing thirty-three
shipments of irradiated nuciear fuel by barge from the LIPA's Shoreham Nuclear Power Station
located in New York (the *Shorenam Facility*) to the PECo's Limerick Generating Station in
located in Peansyivania (the “Limerick Facility*) by way of New Jersey’s coastal waters until: (1) an
‘ndependent environmental cvaluation of the risks posed by, and the aiternative, zb. the shipments
has been prepared as required under the NEPA: and (2) defendant LIPA submits a consistency

certification to the NJDEPE and receives a consistency determination from the NJDEPE as required

Arguments of counsel, this Court denied plaintiffs’ application for the issuance of temporary restraints,

The Third Circuit then Sutamaniy denied plaintiffs’ appiication for a stay of this Court's Otrder
pending appeal by Qrde; dated September 24 1993,

‘1! - Plaintiffs appesi to Associate Justice Souter of the United States Supreme Court was similarly
enied.



ue following facts are denved {rom piainufls’ Vernitied Complalnt. Plainuffs assert that
uthouzn low sower testing of nuciear energy was performed at the Shorenam Facuity as early as
{987, saa facility has never been placed into commercial cperation due. 2 least i part, to the
1bsence cf an adequate evacuation plan. V.Compl. 7 10. Consequeatly, the LIPA is curreatly
Jecommussioning the Shoreham Facility and arranging for the disposal of the irradiated nuciear fuel
that was used during the above-referenced low power testing® Jd. As pant of the intended
decommussion of the Shoreham Facility, the LIPA proposes to iransfer the fuel used oy the Shoreham
Faeility 19 the Limenick Facility. /d. The current proposed transfer of fuel invoives appromimately
thirty-three shipments by barge trom the Shorenam Facility to the Limerick Facility by way of New
Jersey's coastal waters and will take several months.” Jd. 7 11. Plaintiffs assert :nat when they
became aware of the planned shipments, they expressed their objections and concerns 10 LIPA and
PECo otficials.* /d.

ia February of 1993, defendant LIPA flled an “Updated Decommissioning Plan® (a *UDP*)
with the NRC. /d 7 14. Plaintiff's assert that the UDP "contained only 2 brief and tentative
discussion of '{uel disposal alternatives,” and that (the| LIPA acknowledged that as those alternatives
emergea it would have to send any requests 10 the NRC as separate licensing submussions,™ [d.

citations omitted). On March 8 {550, defendant PECo applied to defendant :he NRC for a

variance 10 its operating license that wouid allow it to receive and use the Shoreham Facility's fuel.

¢ Plalouils assert that the nuclear fuel at issue conmsists of Uranium-238 and is redicactive—
ipproxumately 176,000 curnies. /4.

3. According to the plaintiffs’ Verified Complaint, *{t]he proposed barge route for the 33 shipments
s & route from Long Island, south through the Atlantic Ocean 1$ miles off-shore of the State's coast,

sround Cape May, through the State's waters in Delaware Bay and up the Delaware River. finally
incking 0 Eddystone, Pennsylvania.* 7d. 7 13,

4. Plainufls objections and concerns centered around the potential damage (o toursm and public

confidence regarding the safety of the New lersey shore should one of the barges be involved in an
accident. /d 912
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On August 19, 1993, defendant the NRC issued a “Centificate of Compliance tor Radioactive
Materials Packages* to ron.party Pacific Nucicar Systems for the use of ceriain contaners
manulactured to transport the Shoreham Facility's fuel. /d 7 2i. Plainuffs assert that this
cerufication was issued despite the tact that *[tlhere was no anaiysis of the nisks posed by barge
‘ransportation slong any speciiic route. nor of a comparison of those risks versus those posed by
other modes and routes of transportation, such as rail.”® /d. (emphbasis in originai).

Thereafter, on September 8, 1993, plaintiff the NJDEPE sent defendant Coast Guard a jetter,
with a copy o defendant LIPA. informing them that the LIPA was required under the CZMA 1o
submit a “Consistency Centification” to both the Coast Guard and the NIDEPE cerufying that the
proposed transportation of radioactive material complied with the State's CZM program. /d 7 22.
{t is aiso worth noting that on September |5, 1993, the NJDEPE wrote (o the United States
Department of Commerce—National Cceanic and Atmospheric Administration (ihe *“NOAA®) ia an
effort 10 have that federal administrative agency siep in and require the defendants to submit to a
consisiency review under the CZMA. /d 7 23. By letter dated October 1, 1993, the NOAA
informed plainuff that no such uncertaking was required as “the proposed shipment by the LIPA
does not {nvolve the issuance of a required license or permit by the Coast Guard as defined L. jthe]
CZMA* See Letter from Frank Maloney, Acting Director of the NOAA, to Jeanne M. Fox, plaintiff
(Oct. {, 1993) (attached to the Supplemental Letter Brief of the United States in support of its
motion to dismiss) (hereinafter Maloney Letter.|.

Plaintiffs maintain that “|t}o date (the| LIPA has refused [the] NJDEPE's demands that it
withhoid shipping the fuel until (the| LIPA has completed the CZMA process and untl an adequate

covironmental assessment and alternatives analysis has been prepared.” V.Compl. 7 23,



Consecuently, plaintiff commenced the instant action on September 21, 1993, :0 enjoin the proposed

“hipments scheduled to begin on September 23, 1993.°

IL. DISCUSSION

AS an initial matter, in their Supplemental Briefs and at oral argument. plaintiffs formaliy
#mthdzew Count IT of their Verifled Complaint alleging a violation of the Atomic Energy Act, 42
US.C. § 2011 er seq. Accordingly, the Court wiil Order Count IT of plaintiffs' Verified Complaint

#ithdrawn by consent of the parties.

A. SUBJECT MATTER JURISDICTION
Before this Court can address the merits of plainufls’ application for pretiminary injunctive
relief. | must ascertain whether this Court possesses subject matter jurisdiction over this cause of
action. See A.E. Finley & Assocs., Inc. v. United States, 898 F.2d 1165, 1167 (6th Cir. 1990). For as
the Sixth Circuit stated in Gould, Ine. v. Kuhimann, 853 F.2d 445 (6th Clr. 1988). cerr. dismissed, 112
3. Ct. 1657 (1992): “{a) motion under Fep, R. Crv. P. 12(b)(1) questioning subject matter jurisdiction
must te consiZered before other challenges since the court must find jurisdiction before determining

the vaidity of a claim.* /d. at 4%0 (citing Bell v. Hood, 327 US. 678, 682 (1946)).

1. Standard for 12(b)(1) Motion to Dismiss

A district court may grant a motion to dismiss for lack of subject maiter jurisdiction pursuant

to FED. R, Civ. P. 12(b)(1) based on the legai insutfllciency of a claim. A dismissal pursuant to

%. The Court has been advised by counsei that as of October 4, 1993=--he date upon which this Court
conducted oral Argument on plainuffs’ application for prelminary injunctive relief-Z of the proposed
33 shipments had arrived in Eddystone. Pennsyivania without incident.

6
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Rule 12(b)(1) is only proper. however, when the ciaim *'cleariy appears ta be immaterial and made
Olelv tor the purpose of obtaining junsdiction or . . . is wholly insubstantial and Irjvolous.™ Kehr
“ackages, inc. v. Fidelcor, Inc., 926 F.2d 1406, |408-09 (1d Cir. 1991) (quoting Bell v. Hood, 337 U.S.

778,683 (1946)). On a Rule 12(b)(1) motion, plaintiif bears the burden of persuading the Court that

‘ubject matter jurisdiction exists. /d. at 1409,

Z. Third Circuit's Exciusive Jurisdiction
It is well settied that the courts of appeais are vested with exclusive suoject matter jurisdiction
‘0 review ail final orders issued by the NKRC with respect 1o any proceeding granting, amending,
revoking, of suspending of any license. See Fiorida Power & Light Co. v. Lonon, 470 U.S. 729, 737,

739-41 (198S). Moreover, as stated in the Hobbs Act, 28 U.S.C. § 2342:

The court of appesis has exclusive jurisdiction 1o enjoin, set aside, suspend (in
whole or in part), or to determine the validity ofe-

(4) all finai orders of the [NRC] made reviewable by secti~ 1 2239 of
title 42 . | |

/. Section 2239(b), in tum, provides in pertinent part that *[a)ny final order entered in any

proceeding of the kind specified in subsection (a) of this section shall be subject 10 judicial review

7 the manner prescribed in the Hobbs Act, 28 US.C. ¥ 2342)...." ld. Subsection (2) of 42 U.S.C.

#2239 discusses, inver alia, the procedures by which the NRC must grant, suspend, revoke, or amend

icenses. See id. Thus, a final order of the NRC which grants, suspends, revokes. or amends a liceuse

s subject to the judicial review pravisions contained in the Hobbs Act set forth above.

After careful examination and review of the record presented to this Count and the wel.

“ocumented written submissions of the parties and heaning the arguments of counsel. this Court finds



that Count I of plaintiifs’ Verif'.d Compiaint is essentiaily challenging the vaiidity of two tinal orders
issued by the NRC~he {irst approving the vanance sought by defendant PECy and the second
'ssuing a *“Ceruflcate of Compliance for Radioactive Materials Packages* 0 noo-party Pacific
Nuciear Systems for the use of certain containers manulactured 10 transport the irradiated nuciear
fuel at issue. See V.Compi. at Count 1. Plainutls are attempting to amend those orders to include:
(1) an evaluation of the method and route of the inteaded transport of the nuclear fuel, and (2) an
assessment of the nsks posed by the current proposed transport by barge along the New Jersey
coastiine. See id. As such, this Court concludes that plaintiff has failed 10 meet its burden in
establishing that this Court may exercise subject mat er jurisdiction over this sction.’ Accordingiy,
the Court wll grant defendants’ cross-motions to dismiss for lack of subject matter jurisdiction

pursuant to FEo. R. Crv. P. 12(b)(1) as to Count [ of the Verified Compiaint.

B. CROSS-MOTIONS TO DISMISS PURSUANT TO RULE 12(b)(6)

A motion to dismiss pursuant 1o Fep. R. Crv. P. 12(b)(6) may be granted only if, accepting
all well pleaded allegations in the complaint as true, and viewing them in the light most favorabie to
plainuff, plaintif is not entitled to reijef. Bartholomew v. Flschi, 782 F.2d 1148, 1152 (3d Cir. 1986);
Angelasiro v. Prudennai-Bache Secunties, inc., 764 F.2d 939, 944 (3d Cir.), cen. denied. 474 U S. 938
(1983). The Court may not dismiss a complaint unless plaintiff can prove no set of facws which would
entitle him to relief. Conley v. Gibson, 358 U S. 41, 45-46 (1957); Angelastro, 764 F ¢ at 944. *The
issue is not whether a plaintiff will ultimately prevail but whether the claimant is eztitled to offer

evidence to support the claims.* Scheuer v. Rhodes, 416 U S. <32, 236 (1974). Io setting forth a

6. Because this Court find that plaintiffs are cssentially challenging the validity of two final orders
issued by the NRC, it necessary follows that plaintitls’ steadfast reliance on Susqueranna Valley
Alliance v. Three Mile Isiand, 619 F.2d 231 (3d Cir. 1980), cer. denied, 449 U.S. 1096 (1981), is
misplaced. See Lorion, 470 U.S. at 737, 73941 (discussed supra).




valid claim, a party is required only 10 plead “a short plain statement of the ciaim showing that the
pleader is enutled to refief.* Fep. R, Civ. P. %(a). i

Because defendant,’ cross-motions for summary Judgment are based upon the entire factual
record presented 10 this Court. [ must conclude that it is the more appropriate context within which
10 decide whether plainuffs’ remaining claim has ment. See Feo. R. Civ. P, 12(b). Accordingly, the
Court wil deny defendants’ cross-motions to dismiss for failure to state a claim upon which relief can

be granted pursuant to Fep. R, Civ. P. 12(b)(6).

C. CROSS-MOTIONS FOR SUMMARY JUDGMENT

1. Standard for Summary Judgment

Summary judgment may be granted only if there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law. Fed. R. Clv. P. %6: Celoter Corp. v.
Carret, 477 U.S. 317, 322 (1986). Ina summary judgment motion, the non-moving party receives the
henetit of all reasonable doubts and any inferences d. - / {rom the underlying facts. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, £87 (1986). If the non-moving party bears the burden
of proof at trial as to a dispositive issue, Rule £6(e) requires him to go beyond the pleadings and
designate specific facts showing that there is a genuine issue for trial. Celoter. 477 U.S. at 324,
Schoch v. Firs: Fidelity Bancorporation, 912 F.2d 654, 657 (3d Cir. 1990). Issues of material fact are
genuine only *if the evidence is such that a reasonable jury could return a verdict for the nonmoving

party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, <48 (1986).

2. Applicability of the CZMA
The gravamen of Count II of plaintiffs’ Verified Complaint is that “[the| LIPA spplied for

an obtained a Coast Guard approval for handling the fuel without submitting s CZM program

9



-onsistency certification to the Coast Guard in violation of the CZMA., 16 US.C. § 1456(c)(3)(A).Y
see V.Compl. 7 40 see generaily id. at Count III. Review of the CZMA, teveais, hgwcver. that the
ipplication of 16 U.5.C. § 1456(c)(3)(A) is premised upon a finding that tie LIPA is “{anj applicant
‘or a required Federal license or permit* See id.

[n the instant case. plaintiffs attemot to establish this predicate issue based upon a letter from
Captain H. Bruce Dickey, United States Coast Guard. Captain of the Port-Long Island Sound,
vherein Captain Dickey used the word *approval® to inform officials at the Shoreham Fagcility that
pending a routine safety inspection. the Coast Guard would not interfere with the proposed
snipments. See Letter from Captain H. Bruce Dickey, United States Coast Guard. Captain of the
Port-Long Island Sound, 1o L. M. Hill. Resident Manager of the Shoreham Facility (Jul. 27, 1993)
‘annexed as Ex D to Affidavit of Brant Aidikoff, Consultant to the General Elecinc Company, dated
September 21, 1993 [hereinafter Aidikoff AIL]). As slluded to in supra part ] of this Memorandum
and Order, however, the NOAA—he feceral agency charged with administering this statute and

making such findings—has alresdy decided this (ssue. stating:

7. 16 US.C. § 1456(c)(3)(A) provides in pertinent part:

After final approval by the Secretary of a state's management program, any
applicant for a required Federal license or permit to conduct an activity, in or vutside
of the coastal zone, affecting any land or water use or naturai resource of the coastal
zone of that state shall provide in the application to the licensing or permutting agency
a cernification that the proposed activity complies with the enforceable policies of the
state's approved program and that such activity will be conducted o 2 manner
consistent with the program. At the same time, the applicant shall furnish to the state

gr its designated agency a copy of the certification, with all accessary information and
ata,

ld
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| We have| determined that the roposed shipment by [the| LIPA does not invoive the
ssuance of a2 required license or permit by the Coast Guard as defined in (the}
CZMA .. .. Therefore. the activity is not subject (0 consistency review bgder the
CZMA.

- [Althougn we| give(] 4 broad meaning to the definition of “federal license
°r permit” . . . . (o the instant case, [the| LIPA has not applied for a Federal [sic|
license or permut, an moreover, the Coast Guard has not proposed anv activities
cOncerning the shipment. [The| LIPA was not legally required to present the Coast
Guard with its operation plan for review. but elected to do $o on & voluntary basis.
Although the Coast Guard couid have exercised its statutory authonity to control the
shipment, no such control was asserted in th's case. Absent this cantrol, [the| LIPA
could proceed with the shipment without Coast Guard review or approval,

‘ee Maloney Letter. Consequently, absent significant evidence to the contrary, this Court will defer
‘0 the findin s of the NOAA. For as the Ninth Circuit stated while artlculating the appropriate
standard of review in such cases: “deference is due an agency's interpretation of its own regulations
and the statute it is charged with administering . . .. [T]he agency’s decision should not be disturbed
unless error s so clear as to deprive its decision of a rational basis.* Amencan Petroleum [nst. v.
Knecht, 609 F.2d 1306 (9th Cir. 1979) (cited with approvai in Norfolk S. Comp. v. Oberiv, 632 F. Supp
1225, 1251 n.46 (D. Del. 1986)); see also Southern Pac. Transp. Co. v. Califorma Coastal Comm'n,
520 F. Supp. 800, 803 (N.D. Cal. 1981) (*"N.O.A A. should be afforded considerable deference by the
“Ourts with respect to its interpretation of its own regulations.” (citing Knecar. 609 F.2d at 1310),
Alter careful review of the evidence presented and hearing the arguments of counsel, this
Court finds that plaintiffs have failed 10 produce any credible evidence (o support a contrary findiag
o that announced by the NOAA. I fact, in addition to the findings of the NOAA set forth above,
the evidence presented to this Court supports a finding that the Coast Guard did not issue a federal
icense or permit to the defendants in this case to transport the irradiated nuclear fuel at issue. See,
&, Declaration of Commander Phillip J. Heyi, United States Coast Guard, Captain of the Port-Long

Lsland Sound, dated September 22, 1993 (decision not 10 exercise power to stop shipment does not

1



creale 3 federal license or permit 1o go forward with shipment): Aidikoff Aff. 7% &.3 (submission of
Froposed plans of transport to Coast Guard reflected a customary industry practice hqt an application
{or a federal license or permit). As such. this Court must {ind that the procedures enunciated in the
CZMA have not been triggered by the series of events which lead 1o the tilling of the instant action.
Accordingly, the Court will grant defendants’ motions for summary judgment with respect to this
issue.

[n Light of the toregoing, the Court wiil dismiss as moot plaintiffs’ appiication for preliminary

injunctive refief,

I CONCLUSION

For the foregoing reasons.

It is this / c?: // day of October, 1993,

ORDERED that Count 11 of plaintiffs’ Verified Complaint be and is hereby WITHDRAWN
by consent of the parties; and [t is

FURTHER ORDERED that defendants’ motion 10 dismiss for lack of subject matter
jurisdiction pursuant to Fep. R, Crv. P. 12(b)(1) as to Count [ of the Verified Complaint be and is
hereby GRANTED; and it is

FURTHER ORDERED that defendants’ motion to disriss for failure 1o state a clalm
pursusnt to Fep. R. Crv. P. 12(b)(6) be and is hereby DENTED; and it is

FURTHER ORDERED that defendants’ motion for summary judgment pursuant to Fep. R.
Civ. P. 26 as (o Count II] of the Verified Complaint be and is hereby GRANTED. and It is

12



FURTHER ORDERED that piaintiffs’ applicauon for prelim:nary injunctive relief be and

s hereby DISMISSED as MOOT

13
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