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INTERVENOR'S MOTION FOR RECONSIDLRATION
OF BOARD'S ADMISSION INTO EVIDENCE
OF JOINT APPLICANTS' EXHIBIT DD

Pursuant to 10 C.F.R. §2.730 Intervenor Patricia Lee
Hourihan moves this Licensing Board to reconsider its admission
into evidence of Joint Applicants' Exhibit DD, purportedly
an independent review by NALCO of the Applicants' water
reclamation studies.

Intervenor has been prejudiced because the witness
sponsoring the document could not properly authenticate it and
Intervenor could not cross-examine the witness on the substance
of the document. Intervenor's inability to cross-examine on
the substance of the document is crucial since the previous
testimony of Applicants' witness and Intervenor's expert
were in direct contradiction to the facts and conclusions

stated in Exhibit DD.
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5 Wigmore, Evidence, §1367 (3d ed. 1941), allows a party to
challenge the facts and assumptions underlying an expert opinion.
However, if the expert offering the opinion is not present to
testify, often what is offered into evidence is no more than
the bare conclusions.

The problem with hearsay evidence was clearly illiustrated
in Mr. Bingham's testimony about Exhibit DD. He was unable
to testify about the substance of the document other than to
refer to specific portions of the document. For example, his
prefiled rebuttal testimony stated that "tube flow velocity"
was a "key parameter" that Applicants considered in designing
and conducting tests with the circulating water test facility.
Bingham Rebuttal Testimony at 7. And Exhibit DD clearly
states that corrosion tests were done at different flow rates.
However, Mr. Bingham could not find in the Water Reclamation
Studies any results that showed the specific effects of flow
rates on corrosion if all other variables were kept constant.
Tr. at 2615-2617. Nor could he identify precisely the test
results that NALCO evaluated in Exhibit DD. Tr. at 2614-2615.

In fact, Mr. Bingham, in response to his own counsel's
questions, had previously testified that the flow was heid
constant during corrosion testing. Tr. at 1302.

Moreover, Mr. Bingham could not properly authenticate
the document. He could not testify to the research methods,

data base, or process of analysis in the report. He did no



more than state that he had received Exhibit DD around June,

1974, and that he had forgotten it in his files until June,
1982, Tr. at 2670-2673. The author of the document was not
produced to testify tha. NALCO did the independent review.
In add:tion, the document itself does not appear to have been
maintained in regular Bechtel files since it did not have
large black rumbers on the side, as do all other Bechtel
documents.1
Furthermore, prior to June 15, 1982, Exhibit DD had
never been referred to or mentioned in any submission to the
NRC, or in any response to Intervenor's discovery requests.
(See part II of this Motion below) Mr. Bingham said he did
not remember the document until the time he filed his prefiled
rebuttal testimony. As his previous testimony directly
contradicted the document in that he testified that flow
rates had been kept constant during all corrosion testing,
Mr. Bingham clearly had no knowledge of the document until
after May 28, 1982. Therefore, he demonstrated he was not a
competent witness to authenticate the document or to testify
as a witness available for cross-examination on its substance.
Although hearsay documents are sometimes admitted into

evidence in administrative hearings, they generally will not

er. Bingham testified that the document did not have large
black numbers because Bechtel had two file systems, and
that the numbers were taken off by the microfiche system
in the Los Angeles office. Tr. at 2674.

Applicants turned over many original Bechtel documents to

Intervenor and all had large black numbers on the side. Contrary

to Mr. Bingham's statement in his testimony these originals
came from nearby Bechtel offices in Arizona and not from
San Francisco. Tr. at 2674.
















Electric Company (Stanislaus Nuclear Project, Unit 1) LBP-78-20,

7 NRC 1038, 1040 (1978), cited with app'd in Texas Utilities

Generating Comapny (Comanche Peak Steam Electric Station,

Units 1 and 2), LBP-81~25, 14 NRC 241,243 (1981).

There can be no doubt that withholding lIxhibit DD from
Intervenor prejudiced her in preparing for the hearing on the
water quality issue and prejudiced Mr. Robinson in preparing
his testimony. Moreover, Intervenor's prejudice was compounded
by Applicants' refusal to provide a witness whom Intervenor
could cross-ex mmine on the substance of Exhibit DD.

III. TFiS BOARD SHOULD STRIKE EXHIBIT DD OR, IN THE

PLTERNATIVE REOPEN THE HEARING TO GIVE INTERVENOR

AN OPPORTUNITY TO CROSS-EXAMINE THE AUTHOR OF
THE DOCUMENT ON ITS SUBSTANCE.

The Commission's discovery rules closely parallel the
Federal Rules of Civil Procedure. Therefore, it seems
appropriate to refer to Rule 37, Fed.R.Civ.P., in considering
appropriate sanctions when a party, such as Applicants in this
case, fail to provide critical discovery. Rule 37(d4),
Fed.R.Civ.P., provides as one sanction that a delinquent party
may be prohibited from introducing evidence that has been

withheld from other parties during discovery. See generally,

Barker v. Bledsce, 85 F.R.D. 545 (D.Okla. 1979); Surg-O-Flex

of America, Inc. v. Berger Brunswig Col., 75 F.R.D. 654 (D. Conn.

1977); Davis v. Marathon 0il Co., 528 F.2d 395 (6th Cir.),

cert. denied, 429 U.S. 823 (1976).




Exclusion of Exhibit DD seems an appropriate remedy
in this case since only by prohibiting Applicants' use of
the document can this Board ensure that Interveno:r has not
been unfairly prejudiced by the eleventh-hour admission of
a document not previously produced. As argued above, the
prejudice to Intervenor is compounded by Mr. Bingham's
inability to testify either on the substance of the document or
about the underlying test results NALCO evaluated to reach
its conclusions.

However, if this Board does not wish to stike Exhibit DD,
it must, to preserve Intervenor's due process rights, reopen
the hearing to allow Intervenor an opportunity to cross-examine
the author of the document on NALCO's conclusions and the
assumptions underlying the evaluation.

Respectfully submitted,
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PATED: July 16, 1982
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