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Pr2) .nary Statement

Consolidated Edison Company of New York, Inc. ("Con
Edison"), licensee of Indian Point Station, Unit No. 2, and
Power Authority of the State of New York ("Power Authority"),
licensee of Indian Point 3 Nuclear Power Plant (collectively
the "licensees"), hereby respond to the UCS/NYPIRG Motion for
an Order Compelling Licensees to Produce Certain Documents
Requested in Formal and Informal Discovery and to Respond to

UCS/NYPIRG Interrogatory Number 67 ("UCS/NYPIRG Motion").

The UCS/NYPIRG Motion broadly purports to seek
discovery of documents relating to public perceptions of the
licensees' "credibility." Licensees filed a timely objection
to the UCS/NYPIRG discovery request on the grounds that:

(a) it is too vague for response;

(b) it appears to arise beyond any contention for

which UCS/NYPIRG has been assigned lead or

contributing intervenor status; and

(c) 1t is beyond the scope of the Commission's
Questions.

(Licensees' Responses to UCS/NYPIRG First Set of Interrogato-

ries and Addendum Thereto at p. 60.)

Now, more than a month subsequent to licensees'
filing of their objection, UCS/NYPIRG belatedly seeks not only
to compel discovery, but to broaden its initial reguest to

include actual production of documents which it earlier sought

only to identify.



Licensees oppose the UCS/NYPIRG Motion for the reasons set

forth in their original objection, and for the additional

reason that the Motion is untimely.*

A. The UCS/NYPIRG Motion Is Untimely

The UCS/NYPIRG Motion, filed over a month subseguent
to licensees' timely filing of their objection to UCS/NYPIRG
Interrogatory 67, which underlies this motion, is clearly

untimely. 10 CFR § 2.740(f) states without qualification:

If a deponent or party upon whom a reqguest
for production of documents or answers

to interrogatories is served fails to
respond or objects to the request, or any
part thereof, or fails to permit inspection
as requested, the deposing party or the
party submitting the reguest may move the
presiding officer, within ten (10) days
after the date of the response or after
failure of a party to respond to the
request for an order compelling a response
or inspection in accordance with the
request. (Emphasis added.)

* As the Board is undoubtedly aware, licensees have expended
considerable effort to comply with the extensive and burden-
some discovery requests herein. Keeping objections to a
minimum, licensees have already responded to hundreds of
interrogatories and requests for admissions, and produced
thousands of pages of documents. It is noteworthy, in light
of these many discovery requests, that this motion - concern-
ing a single interrogatory - is the only instance in which
any intervenor has moved to compel a response by licensees to
an interrogatory or document request.




It is particularly important in this expedited proceeding that
strict adherence be given to discovery deadlines.* The
instant motion, more than three weeks tardy, is palpably
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improper.

Moreover, the UCS/NYPIRG Motion also seeks to expand
tial discovery request, which sought only identification
of documents, to include actual production of the items sought.
This additional request comes more than seven weeks following
the due date for filing of interrogatories and several weeks
past the close of discovery under Commission Questions 3 and
Hence, the UCS/NYPIRG Motion is an attempt to circumvent the
Commission's Rules of Practice and the Board's discovery sche-

dule herein.**

* Indeed, the Board has placed such importance on expediting

discovery that it recently ordered that all filings concern-
ing discovery reguests shall be physically lodged with the
Board and parties on or before the due date, not merely
mailed on that date. (June 3, 1982 Order at p. 3.) The
untimely UCS/NYPIRG Motion disregards the Board's directive
that "discovery in this proceeding will be abbreviated and
must be conducted efficiently"™ (April 2, 1982 Order at p.
41, n. 14).

Any reliance by UCS/! RG on the June 3, 1982 letter (the
*"June 3 letter") ’PIRG counsel Amanda Potterfield to
Power Authority counsel David Pikus is misplaced. That
letter was written and delivered subseguent to the May 31
close of discovery under Commission Questions 3 and 4, and
long after the filing of licensees' three-pronged objection
to Interrogatory 67. It specifically addressed only one of
licensees' three objections. (A copy of the June 3 letter
is annexed to the UCS/NYPIRG Motion as Appendix A.)




The UCS/NYPIRG Motion should be denied for either of

the above reasons alone.

B. Licensees' Objection Should be Upheld

The UCS/NYPIRG discovery request was initially met
on May 18 with three valid objections based on (1) relevance
and materiality; (2) vagueness; and (3) standing We submit

that these objections should be upt

1. The regquest is irrelevant, immaterial and beyond the scope

of the Commission's Questions

UCS/NYPIRG has consistently urged that its discovery
request falls under Board Contention 3.4. iowhere, however,
does UCS/NYPIRG indicate how the information sought is relevant
to that contention. Indeed, UCS/NYPIRG states only that "[i]f
the documents and information sought by UCS and NYPIRG exist,
their relevance ... is obvious"™ (UCS/NYPIRG Motion at p. 4),
without providing any support whatsoever for its conclusion.
In fact, a comparison of Contention 3.4 (or any of the conten-
tions or Commission Questions) and Interrogatory 67 shows

clearly that there is no connection and, hence, no relevance.

The instant motion seeks production of documents
relating to subjective public perceptions of the licensees'

credibility. Contention 3.4, on the other hand, is limited




solely to the licensees' dependability for notification of
off-site governmental authorities. It reads as folliows:
The Licensees cannot be depended upon to
notify the proper authorities of an
emergency promptly and accurately enough
to assure effective response,

(April 23, 1982 Order at p. 9.)

As Contention 3.4 recognizes, the off-site govern-
mental authorities, not the licensees, are responsible for
notifying the public in the event of a radiological emergency.
Licensees have no responsibility for notification of the public
under either Commission regulations or the Indian Point emer-
gency plans. See 10 CFR Part 50, Appendix E (IV)(D)(3) ("[t]nhe
responsibility for activating such a public notification system
shall remain with the appropriate government authorities").
Hence, there is no connection between subjective public percep-
tions of the "credibility” of the licensees and the licensees'
abilities to effect proper notification in the event of an
emergency. Accordingly, subjective public perceptions of the
licensees' credibility have no relation to the issues raised by

Contention 3.4.*

* Licensees further note that the State of New York, which we
would be obligated to notify in the event of a radiological
Incident, has stated that "State experience with the report-
ing of incidents from both Consolidated Edison and PASNY has
been acceptable." (State of New York Answer to UCS/NYPIRG
Interrogatory 13.)



Evidently recognizing the irrelevance of Interrogatory
67 to Contention 3.4, UCS/NYPIRG now belatedly secks to connect
1t somehow to C 1ition 3.2 That contention, however,
is

Emergency planning for Indian Point Units

2 and 3 is inadegquate in that the plans

make erroneous assumptions about the

response of the public and of utility

employees during raiiological emergenci’s.

(April 23, 1982 Order at p. 8).

Again, UCS/NYPIRG fails to state how subjective
public perceptions of the licensees' credibility have any
bearing on the response of the public to instructions from
governmental officials, or on the actual response of utility

employees.

Indeed, Interrogatory 67 is immaterial and irrele-
vant to any issues raised by Co sion Questions 3 and 4.
Those Questions are concerned only with the current status
of emergency planning and specific, feasible off-site improve-
ments. While the licensees are aware of the Board's desire to
gather as much information as is possible on those subjects, it
is obvious that the UCS/NYPIRG Motion seeks wholly irrelevant

information for purposes extraneous to this proceeding. This

is made clear in UCS/NYPIRG's so-called "amended" Interrogator
g Y

67, which states that the information sought was developed "in




conjunction with dispute over summer-winter rate differentials."”
However the parties may choose to define the coatours of
Commission Questions 3 and "summer-winter rate differentials"”

are clearly not within

The request 1s too vague for response.

Apparently conceding the vagueness of its initial
request, UCS/NYPIRG purported to amend the request in its
June 3 letter.* The first paragraph of th: "amended" re-
guest, however, which contains the operative language, remains
unchanged. The new second paragraph simply narrows one such
alleged study to "sometime before June 1981." Tnis obviously
does little to overcome our vagueness objection. The new third
paragraph claims that a study was done in conjunction with a
"dispute over summer-winter rate differentials." If anything,
this demonstrates the complete irrelevance of the request, since
"summer-winter rate differentials"™ have nothing to do with this
proceeding.
3. The request appears to arise beyond any contention for

which UCS/NYPIRG has been assigned lead or contributing
intervenor status.

The Board has directed in the clearest of terms that

* This manner of attempted amendment was not only procedurally
defective but untimely as well.




discovery may only be requested by intervenors assigned lead or
contributing intervenor status on the contention to which such
discovery relates:

Discovery may be had both on and by Ccntri-

buting Intervenors as well as the Lead

Intervenor listed for each contention.

(April 9, 1982 Order at p. 16.)*

UCS/NYPIRG has consistently asserted that it relied

on Contention 3.4 tc support this discovery request. (See June

3 letter at p. 2.) When advised by licensees' counsel of the
procedures set forth in the April 9 Order, UCS/NYPIRG conceded
that it 1s neither a lead nor contributing 1ntervenor on that

contention.**

* Even under this procedure, licensees have found themselves
heavily burdened with hundreds of interrogatories, deposi-
tions, requests for admissions, and so-called "informal
discovery®™ requests. Any broader framework of discovery
would make this proceeding - which involves nine intervenors,
nine interested states, the Staff, and two licensees -
totally unmanageable.

At that point, UCS/NYPIKG turned to intervenor Rockland
Citizens for Sate Energy ("RCSE") and asserted that the
information scught was also requested in an RCSE interroga-
tory. When asked by licensees' counsel to identify the
specific RCSE interrogatory, counsel for UCS/NYPIRG re-

viewed the RCSE interrogatories and conceded that the informa-
tion was not requested therein. In any event, RCSE has not
moved to compel discovery and UCS/NYPIRG, of course, would have
no standing to move on RCSE's behalf. Now, apparently as an
afterthought, UCS/NYPIRG attempts to fit its Interrogatory 67
within Contention 3.2, which UCS/NYPILG admits is concerned
only with assumptions about the response of the public and
utility employees in an emergency. As noted above, however,
this contention is completely unrelated to any subjective
public perceptions of the "credibility” of the licensees.
Moreover, this additional argument 1s simply untimely.




CS/NYPIRG's own admission, 1t has no

standing to request the discovery sought or, a fortiori, to

move to compel discovery.

WHEREFORE, licensees respectfully urge that the

5/NYPIRG Motion be denied 1n 11 respects,
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