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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et al.

Docket Nos. 50-440
50-441

(Perry Nuclear Power Plant,
Units 1 and 2)

APPLICANTS' ANSWER TO "SUNFLOWER
ALLIANCE, INC. ET AL. MOTION
TO APPLICANT TO COMPEL DISCOVERY"

On June 21, 1982, intervenor Sunflower Alliance, Inc., et al.
("Sunflower") filed a motion to Applicants to compel discovery.
Applicants respectfully submit that the motion must be denied for
failing to comply with the time limit established by the Commission's
Rules of Practice.

Under NRC rules, a party dissatisfied with a response (or
non-response) to its discovery request may file a motion to compel.
However, the Commission has establishe¢d a time limit of 10 days
for such motions. As set forth in 10 C.F.R. §2.740(f) (1),

If a . . . party upon whom a request for
. « .« answers to interrogatories is served

. . objects to the request, or any part
thereof . . . the party submitting the
request may move the presiding officer with-
in ten (10) days after the date of the
response . . . for an order compelling a

response . . . in accordance with the request.
(emphasis added).
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Sunflower's motion totally fails to comply with this requirement
and must therefore be denied.

On February 5, 1982, Applicants filed their Answers to
Sunflower Alliance, Inc. First Round Interrogatories. This
filing included objections to a number of the interrogatories on
the grounds that . v were beyond the scope of the admitted
contentions. Prior .u filing these objections, Applicants had
discussed them with counsel for Sunflower in an attempt to
resolve the issues. Three of these "required communications”l/
took place at Applicants' initiative during December 1981 and
January 1982. See Applicants' Answers to Sunflower Alliance,
Inc. First Round Discovery Resuests, at 2-3 (February 5, 1982).

On March 24, 1982, almost two months after Applicants'
objections were filed, Sunflower wrote to counsel for Applicants
"objecting to your objections." And finally, on March 29, 1982,
another conversation between counsel for Sunflower and Applicants
took place in which Applicants indicated that they did not
agree with Sunflower's objections to Applicants' objections.

Not until more than four months beyond the time limit
established by §2.740(f) (1) did Sunflower submit its motion to
compel. Since Sunflower cites toc the prov.sions of 52.740,3/

there is no reason to assume that their counsel was unaware of

1/ See Special Prehearing Confer:nce Memorandum and Order
Concerning Party Status, etc., LB-*-81-24, 14 N.R.C. 175, 230
(1981).

2/ Brief accompanying Sunflower's Motion, at 2.



the 10 day time limit. Nor did Sunflower miss the deadline
by a just few days. And its filing is totally devoid of any
explanation seeking to justify its untimely filing. As the
Appeal Board ruled in an analogous context,

[M]anifestly we would not be justified

in accepting a belated appeal in the
absence of a showing of good cause for
the failure to have filed it on time.
And, the greater the tardiness, the more
compelling need be that showing. 1In this
instance, [the petitioner] is very late
with no explanation at all.

Houston Lighting and Power Co. (Allens Creek Nuclear Generating

Station, Unit 1, ALAB-547, 9 N.R.C. 638, 639 (.979). The Allens
Creek petitioner (who was "a layman and thus possibly may be
unfamiliar with our Rules of Practice", Id.) was three months
late. As his appeal was dismissed for being unjustifiably
late, so too should Sunflower's motion.
Baving disregarded the §2.740(f) time limit, ignored the

obligation to seek an extension of time before the time
period had expired, and failed to show good cause, Sunflower's
motion must be denied. As the Commission recently stated:

The Boards are advised to satisfy them-

selves that the 10 C.F.R. 2.711 "good

cause" standard for adjusting times

fixed by the Board or prescribed by

Part 2 has actually been met before

granting an extension of time. Reguests

for an extension of time should generally

be in writing and should be received by

the Board well before the time specified
expires.

Statement of Policy «n Conduct of Licensing Proce=dings, CLI-81-8,

13 N.R.C. 452, 454 (1981).
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