In the Matter of

CONSOLIDATED EDISON COMPANY OF NEW YORK
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UCS/NYPIRG PRE-HEARING MOTION ON
PROCEDURAL MATTERS

The Union of Concerned Scientists (UCS) and the New

York Public Interest Research Group, Inc. (NYPIRG) request

the Atomic Safety and Licensing Board (Board) to order:

1) That a free daily transcript of the evidentiary
hearing be provided to the intervenors to be kept

for the use of intervenors and their witnesses in

a room accessible to the proceedings;

2) That intervenors be permitted to make opening
statements to the Board at the commencement of the
intervenors' direct case on emergency planning;

3) That the intervenors be permitted to present their
direct case on emergency planning after the NRC Staff
has presented its witnesses and before the Licensees
have presented their witnesses; and

4) That cross-examination of all witnesees be limited

to a reasonable period of time.




The presiding officer of the Board has full authorization

to grant each of the procedural requests listed above, pursuant

"

conduct a fair and impartial hearing according

to his powers to
to law, to take appropriate action to avoid delay, and to maintain
order". 20 SR, . 2.718.

The authorization to allow free daily transcripts is
specifically contained in the attached Opinion of the Comptroller
General dated May 21, 1982. However, if the Board denies the
request for a free daily transcript for the intervenors,

UCS and NYPIRG respectfully request that the issue be certified
to the Commission pursuant to 10 CFR 2.718(i), in light of the
decision of the Comptroller General.

Service of this motion will be made by hand on the morning
of June 17, 1982 at the pre-hearing conference, when UCS and
NYPIRG will request permission to orally arque the separate
points contained herein.

Dated: New York, New York
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Counsel for New York LOUnS(l for the Union of Concerned
Public Interest Research Scientists

Group, Inc. New York University Law School

Box 384 Village Station 423 Vanderbilt Hall
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FILE: 5 200585 DATE:  pay 11, 1981

MATTER OF: o oo transcripts of adjudicatory proceedings—
Nuclear Requl zcory Commission

DIGEST:  gyclear Regulatory Comission may use funds_
appropr iated by Energy and Water Development
Appropriation Act, 1981, to implement proposal
to provide free hearing transcripts to all
parties to Commission proceedings. proposal
is designed to increase efficiency of Commis-
sion and expedite handling of license appli-
cations. Appropriation ACt prohibition cn
using aporopriated funds to pay expenses of
intervenors was not intended to prohibit
expenditure, no matter how necessary or desir-
able to Commission, simply because 1t inciden-
tally benefits intervenors.

The General Counsel of the muclear Regulatory Commission has
asked for our decision on the legality of a proposed Commission
plan to provide free transcripts of hearings to all parties to
Commission adjudicatory proceedings, including intervenors. 1In
his letter, the General Counsel refers to ocur letter dated
December 3, 1980 (8~200585), to the former chairman, Subcommittee
on Energy Research and production, Committee on Science and Tech-
nology, House of Representatives, 1n which we concluded that the
Commission could not lawfully use its fiscal year 1981 appropria-
tion to provicde free transcripts and other services to intervenors
in its proceedings. The General Counsel asserts that the purpose
of the new Commission proposal is to make the hearing process as
efficient and timely as nssible and thus eliminate unnecessary
delays in the Commission's issuance of licenses.

For the reasons indicated below, we conclude that the Nuclear
Regulatory Commission may lawfully implement its proposal to provide
free transcripts to all particlpanis in its proceedings even though
the proposal may incidentally benefit intervenors.

THE STATUTE

Furds for the Comnission's operatlons for this fiscal year
were appropriated by the Energy and Water Development Appropriation
Act, 1981, Pub. L. No. 96-1367, 94 Stat 1331. Section 502 of the

»

Act proviaes:
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»None of the funds in this Act shall
be used to pay the expenses of , or otherwise
compensate, pacties intervening in regulatory
or adjudicatory proceedings funded in this
Act." 94 Stat 1345.

THE DECEMBER OPINION .

The subject of our December 3 letter was the Commission's announced
procedural cost reduction program. This program was designed to ease
the economic burden on intervenors in Commission proceedings by providing
free tranccripts and by copying and serving at no cost certain documents
filed by intervenors. In our letter we concluded that, because the pro-
gram was intended to provide assistance to intervenors, and because its
effect would be to "pay the expenses” of intervenors, the Commission could
not use its fiscal year 1981 appropriation to implement the program with-
out violating the statutory prohibition quoted above.

THE COMMISSION PROPOSAL

The Commission now proposes to provide free transcripts of hearings
to any party that requests them. The General Counsel indicates that the
purpose of the proposal is to expedite Commission proceedings and the is-
cuance of licenses by the Cormission. In the words of the General Counsel,

neaspfter examining the issue, the
Comission is convinced that its interest
and that of the public would be best served
by providing transcripts to all participants
in our licensing proceedings, and that such
a program is needed to make the process
function effectively.***"

With his letter, the General Counsel enclosed a memorandum from the
Chairman of the Atomic Safety and Licensing Board Panel which conducts
hearings on utilities' applications for nuclear licenses. In the memoran-
dum, the Chairman indicates "that the quintessential purpose of furnishing
transcripts and other documents to any party is to expedite licensing pro-
ceedings." In the Chairman's opinion, denying transcripts to any party
can only result in delays both in the hearing itself and in the licensing
board's preparation of its initial decision. Providing transcripts to all
parties is thus messential to expediting licensing proceedings and insuring
complete Initial Decisions.” The Chairman concludes, .
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"in sum, the Licensing panel feels strongly
that copies of transcripts and other evidence
of record to intervenor and other parties have
the following benefits:

). They expedite hearings thus saving
much more money than the cost of the tran-

scripts;

"9, They aid in establishing 2 complete
and accurate reccrd by supporting €ross=
exanination and identifying the need for,
and extent of, rebuttal evidence;

»3, They aid in prompt initial decisions
following the hear ing because unless the
parties can cite the record, the poard must
search the record, a time consumning,
inefficient expenditure of board time;

ng. The need for transcripts is so
intertwined with the statutorily mandated
opportunity for proposed £indings and con-
clusions that the denial of Lranscripts
could result in a reversal of a long
complex NEC proceeding on due process
grounds. The cost to the public and indus-
try if this chould happen 1S obwiously
enormous.

i * * * .

n1n short, what is at issue here is not a
cost reduction program, but rather & program to
aid licensing poards in their mission of insuring
that their initial decision adequately protects
the public health, safety, and environment.”

(Bophasis in of iginal.)

.pased on the General Counsel's letter and the Chairman's memor andum,
it is our opinion that the purpose of the omrission's proposal to provide
free transcripts ro all parties is to expedite and improve the nuclear
licensing procedure. Any benefit which will accrue to intervenors because
of the 'unplementation of the proposal will be incidental and not the moti-

vating factor in the Commission adopting the proposal.
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CONCIUSION

The Comission's fiscal year 1981 aspropriation act, gquoted above,
bars the expenditure of funds aporopriated by the act "to pay the ex-
penses of , or otherwise compensate” intervenors in the Commission's
proceedings. In our opinion, the intent of this provision was to pre-
clude the Commission from implementing any program which was intended
to and had the principal effect of paying the adjudicatory expenses
of intervenors as a special class. The Comnission's procedural cost
reduction program which we found unlawful in our December opinion in
fact benefited intervenors to the exclusion of others.

The Comaission's new proposal is designed to increase the efficiency
of its own operations and to expedite the handling of license applications.
It will provide free transcripts not only to intervenors but to all par-
ties to Commission proceedings. The Comission has decided that the imple-
mentation of this proposal will facilitate its operations, and we find no
basis upon which to object to the Commission's determination that funds
made available to it are reasonably necessary for such purpose. We cannot
conclude that this proposal will violate the statutory prohibition simdly
because it, incidentally, eases the cost burden on intervenors. CE.
B-92288, February 19, 1976. Therefore, in our opinion, the Commission
may lawfully use its fiscal year 1981 funds to implement the proposal.
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For the  a-ting Comptroller General
of the United States



