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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSICN

BEFCRE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

CONSOLIDATED EDISCN COMPANY

OF NEW YORK (Indian Point Unit 2) Docket Nos. 50-247
50-286

POWER AUTHORITY OF THE STATE

OF NEW YORK (Indian Point Unit 3)

UCS/NYPIRG RESPONSE TO LICENSEES' MOTION FOR
AN ORDER COMPELLING RESPONSES TO
INTERROGATORIES OR, IN THE ALTERNATIVE,
IMPOSING SANCTIONS FCR FAILURE TO RESPOND
AND STRIKING CERTAIN CONTENTIONS
The Licensecs have scaled new heights of hyperbole in
their Motion for an Order Compelling Respunses to Interrogatories
or, in the Alternative, Imposing Sanctions for Failure to
Recpond, and Striking Certain Contentions. Their motion,
which, when cne picrces through the inflated rhetoric, does
little but repeat over and over again a generalized
and unjustified claim of non-responsiveness, is the latest in
Licensces' continuing effort to derail this entire investigation.
t cites cases which are inapposite, seeks remedies (striking
the "bases" for contentions) which have no precedent and makes

sericus charges against UCS and NYPIRG which are

never cubstantiated in the body of the pleading.
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UCS was served with several hundred questions by Licensees,
counting subparts. We responded in a deccument of 43 pages in
length which was produced under extremely tight time constraints
at the same time that UCS and NYPIRG were preparing the
testimony of our witnesses. There can be no serious question
that we have throughout this procseding responded to discovery

requests adequately and in good faith. 1In addition, Licensees
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have by now received the bulk of cur prefiled testimony.
Jur case is spread ocut for Licensees to s2e and respond to.
ply preposterous for them to claim that they are
unable to adeguately prepare for the hearings.

Licensees' instant motion, and its conduct throughout
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the discovery process, contravenes the spirit and letter
- vy A > . - 1
f the Memorandum and Order of the Board of June 3, 198.

(which was occasioned by ...ther Licensee effort in wasting
the time and rescurces of the Becard and UCS/NYPIRC
by objecting to timely-noticed depositions). Point #1
~»f the Board's Order directs the parties to confer before
involving the Board and takes the common sense approach cf
sncouraging voluntary discovery. Con Ed and PASNY have
made no attempt tc settle this dispute with UCS/NYPIRG
and are thus in violation of this section of the Beoard's
rder Point 45 of the Board's Order directs reduction
L € ‘) Tumoer . ume nd complexit g - lnterrogactor S
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onsidered making a general objection
credible detail of th i
interrogatcries, we elected not to delay the proceedings
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but to proceed to answer them to the best of our ability.

However, the Board need only peruse the Licensees' boilerplate

(see the note on pages 8-9 of its instant motion for just
excessive by anY reasonable
cies pointed to by
the detail
man ] ] ) in \ I The Licensees
ogatories are icula its boilerplate
9 d 4
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and claim in a flight of rhetorical excess that Intervenors'
responses "constitute egregous flauntings" of a Commission
policy (p. 5). The "blatant refusals to answer" involved in

Pensylvania Power and Light Co., et al, Susquehanna Steam

Electric Station, Units 1 and 2), LBP-80-13, 11 NRC 55, 564
(1980) were just that: the party had provided "no substantive
answers to any inquiry” nor had it objected properly, despite
eight (8) months of time in which to respond. (Id. at 564~
565). Even so, the party was not dismissed, although a
sanction was imposed. This should be contrasted with the
Board's refusal to impose sanctions against other Intervenors
who were found to have made good faith efforts to respond to
complex questions (Id. at 563-564) Licensees citations
generally follow this pattern; they bear nc similarity to

the facts of this case. (E.g., Metropolitan Edison Co.,

Three Mile Island Nuclear Station, Unit No. 1, LBP-80-17,
11 NRBC 893 (1980) cited at pp. 9, 10, 14, 15, 16, 17, 18,
19, 20, 21, 22, 23 of Licensees' Motion. The case again
involved a total failure to respond both to interrogatories
and continuing refusal to comply with direct Board Crder.
It hardly applies to this situation.)

Licensees also miss the fundamental distinctions between
this investigative proceeding and licensing cases: the
company does not have the burden of proof here, nor can the

Board's decision result in an enforceable order against them.



Unlike licensing cases, Licensees are not okliged to come
forward with direct evidence on all admitted con*entions or
risk an adverse ruling because of the allocation .f the burden
of procof. This risk to an Applicant in a licensing case

is the underpinning of the section of the Metropolitan

Edison decision quoted at page 10 of Licensees' motion.
Moreover, the Commission established this proceeding
as an investigation, with waiver of the ex parte rule, in
order to provide a mechanism for producing a record that
contains the broadest range of pertinent evidence on these
policy and technical issues of first impression. Licensees
scek by use of every marginally applicable adversarial
maneuver to limit the record, rest.ict the Intervenors,
hamstring the Board and divert the resources of all concerned.
This motion should be denied.

R~spect‘ully submitted,
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