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In the Matter of (. ~;
CLEVELAND ELECTRIC ILLUMINATI‘?I ) Docket Nos, 50-440
COMPANY, Et Al. . ) 50-441
) (Operating License)

(Perry Nuclear Power Plant, )

Unite 1 and 2) ;

OHIC CITLZLNS FOR WhLSPONSIBLE RNEnGY
MOTICN TO HESUBMIT CONTLNTIOH 15

Onlo Citizens for hesponsivle Lnergy ("OCRE") hereby
moves the Licensing Bourd to grant CCKE leave to resubmit its
Contention 15, entitled "Safe Dlsposul/Storage of Hadioactive
luterials." CULRE originally filed Contention 15 on llovember
21, 1381; the ;iccnsing board in its February 26, 1982 Menmo-
randum and Crder did not adait tiia contentlion because the
Commission, when promulgating the waste rulemaking, explicitly
proaibited the consideration of tils subject in individual

licensing procecdings (see Potomac Electric Power Co. (Douglas

Point Muclear hcncrating Station, Units 1 and 2), ALAB-élB,

79 (13274)). This obstacle has now been removed by the
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April 27,-1282 ruling of U.S. Court of Appeals, District of

columbia Circult (Hatural Hesources Defense Council (NRDC) v.

NKC, civil iction No. 74-1586), which supcrcedes any decls r
issuance of the Comailssion. This ruling requires the Licensing
Board to consider the enviromaental impact of nuclear waste
generated by toe operation of the Perry plant.

The Appeals Jourt held thuat tae Table §-3 rules (10 C7r

. Part 51) are i4nvalid, aroitrary and capricious, and in violation
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of the lational Environmental Pollcy act (NEPa) "bDecause they
full to allow for conslderution of uncertainties underlying the
assunption that no radliologlcal efflucnts will be released

into the blospaere once wastes are sealcd in a permanent repesi-
tory." Slip op. at 34. The zero-relcase assumption for waste
disposal included 1ln Taple S-3 is appurently "bas-d on the
assumption taut long-term waste-disposal systems, yet to be
developed, would work perfectly." Slip op. at 15. Since "none
nf the current proposals for disposul is certain to succeed”
(slip op. &t 13), the court has consldered this assumption

"a clear error in judgement." Slip op., &t 39.

4 central point in the court's decision is the Commission's
generlc treatment of the uncertalinties of fuel cycle effects
wnlle precluding individual licensing poards from considering
taese uncertalnties. While the court agreed that "the Commission
can ussess generic costs in & 'generic rulemaking" (slip op. at 47),
it alsc held that thne Commission "must, in some manner, factor
i1ts assessment into ultimate declisions to llcense plants.” Ibid.
Since LGEFA requires that environmental costs be considered at
every stage where the baluncing of such factors is appropriate,
the court found that "the Table S-5 lule does not allow the
uncertainties concerning permanent storage to play a role in
the ultimute liceénsing decislion. That omission, and hence, the
nule, which causes it, constltutes a blatant viclation of NEPA."
Slip op. at 46, an individual licensing procecding is the
appropriate stage for considering these factors, because, as the
court succinctly points out, each licensing decislion "represents

a decision to create additicnal nuclear wastes." Slip op. at 13.



0CnE would also note that, contrary to the Licensing Board's
assertion in its Feoruary 26, 1282 Memorandum and Order (p. 3),

tne Supreme Court, in Vermont Yankee Nuclear Power Corp. V.

IRDC 435 U.8. 519 (1978), did not disturb the appeals court's
ruling in JRDC v. NREC 547 F.2d4 633 (1376) that, "in the absence

of & vallid generic rule, the environmental impuct of the fuel
cycle must be dealt with in individual licensing proceedings.”
8lip cp. at 18, note 38. Since the court has found the Taeble
§-3 Rule to be invalid, OCKE thus contends thut the effects of
nuclear waste generation at PNPP must be evaluated by the
Licensing Board before the plant can be licensed.

The court's opinion has outtressed OCRE's concerns apout
the lacx of en effective waste dlsposal program. See, €.g.,
slip op. at 33, in which the continual deferral of the site
selection und construction of waste disposul facllitles ls
deserived. In fact, Judge Ldwards, in hls concurring opinion,
even guesiions whether tae "loving target" nature of tals 1ssue
aus been "contrived to frustrate eflective judlicial review."
S8lip op. &t 11, note 5.

CCHE offers as good cause for this lute-filed contentlon
the recent (april 27, 1282) court ruling which demands 1ts
edmission inte tais proceeding. For the other factors influencing
the admission of a late contention under 10 CFk 2.714, sece OCnE's
original Hovember 21, 1981 filing. Obviously OCRE does not
row nave to defend tie timeliness of the Hovemoer 21 filing,
since tae april 27 court decislon constitutes abundant good
cause for tne instant consideration of this issue; CCHE would

nave filed this contention at this time even if it had not
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sensing Roard, CCHE 1s confldent that tne Soard will

nespectfully submitted,
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