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APPLICANTS' BRIEF IN REPLY TO OTHER BRIEFS
REGARDING THE DISQUALIFICATION OF
JUDGE ERNEST E. HILL

Statement

On or about May 21, 1982, Citizens Concerned About Nuclear
Power (CCANP), the NRC Staff, Citizens for Equitable Utilities
(CEU), Atomic Safety and Licensing Board Panel (ASLB Panel),
and Applicants filed briefs regarding the issues designated by
the Crzumission's May 6, 1982, Orderi/ and the Atomic Safety

Lic ensing Board Panel (ASLB Panel) submitted an amicus curia

bcief.g/ The NRC Staff, the Applicants and the ASLB Panel

1/ Respectively, Intervenor Citizens Concerned About Nuclear

4 Power's Initial Brief in Response to Nuclear Regulatory
Commission Order of May 6, 1982, dated May 18, 1982 (CCANP
Brief): NRC Staff's Brief on Recusal of Judge Hill dated
May 21, 1982 (Staff Brief); Citizens for Equitable Utilities
Initial Brief Concerning the Disqualification of Judge Hill
dated May 21, 1982 (CEU Brief); and Applicants' Brief in
Opposition To the Disgualification of Judge Ernest E. Hill
dated May 20, 1982 (Applicants' Brief).

2/ May 19, 1982, Memorandum for the Commissioners from B. Paul
Cotter, Jr., entitled "Houston Lighting And Power Co.,
ALAB-672," with attached brief (ASLB Panel Brief). CEU
(footnote continued)



each took the position that the Appeal Board in ALAB-672 did
not apply the appropriate legal standard and that under the
standard applied by the federal courts and adopted by the
Commission in its LaSalle decision Judge Hill should not be
disqualified. The two intervenor groups, CCANP and CEU, both
urged affirmance o>f the decision below.

The briefs filed on behalf of the Applicants, the NRC
staff and the ASLB Panel demonstrated that under the governing
legal standards and precedents, Judge Hill's statement does
not manifest disqualifying bias or appearance of bias. The
intervenors' briefs do not cite any cases inconsistent with
that position; CCANP did not cite a single case in which a
judge was disqualified, and the only such cases that CEU cited
are examples of pervasive bias unlike the case under considera-

3/

tion.~ Accordingly, since Applicants have already addressed

(foonote continued)

has objected to the filing of such amicus brief by the

ASLB Panel. As stated by Mr. Cotter, the Chief Adminis-
trative Judge of the ASLB Panel, in his memorandum the

prief was filed pursuant to his responsibilities under

42 U.S.C. § 2241 and 10 CFR § 1.11, and was submitted
pecause of the Panel's vital interest in the "issue of

the appropriate standard of conduct for the Licensing

Panel members and the appropriate standard for determin-

ing whether such members should be removed for improper con-
duct . . . ." 1In the view of the Applicants, the Commission
should welcome the views of the Panel on this important
issue and, notwithstanding CEU's accusation, the expression
by the Panel of its views on this issue is both appropriate
and salutary.

3/ In fact, the case CEU represents as closest to this one,
Nicodemus v. Chrysler Corp., 596 F.2d 152 (6th Cir. 1979),

was discussed and distingulshed in Applicants' Brief at
18-19.




the relevant legal principles,i/ a lengthy reply is not neces-

sary.

points emphasized in the intervenors' briefs—

However, we do consider it appropriate to address two

Y and the policy

issues expressly referred to or implicit in the NRC Staff and

ASLB Panel briefs.

In response to CEU's suggestion that the Commission is
"treading close to the edge" in employing nuclear experts
on its boards (CEU Brief at 4, n. *), the Commission has
long ago rejected the notion that involvement in the
development of atomic energy or employment at a national
laboratory is disqualifying. Toledo Edison Co. et al
(Davis Besse Nuclear Power Station), 4 AEC 555 (1971);
Long Island Lighting Co. (Shoreham Nuclear Power Station
Unit No. 1), 4 AEC 441 (1970). 1In the latter case the
Commission cited the legislative history of Section 191
of the Atomic Energy Act, in which the report of the
Joint Committee noted "It is expected that the two techni-
cally qualified members will be persons of recognized
caliber and stature in the nuclear field." 4 AEC at 442.

The failure expressly to address all of the arguments or
factual misstatements in the intervenors' briefs does not,
of course, constitute any form of agreement or acquiescence,
but rather an attempt to avoid unnecessarily burdening

the record. Thus, we do not respond to the argument con-
tained in the CCANP Brief (pp. 19-24) that, even if it
reverses the Appeal Board, the Cor aission should disqualify
Judge Hill on the basis of CCANP's original motion and
supporting affidavit. The Commission's Order of May 6,
1982, obviously did not reguest that such question be
addressed. In any event, each of the members of the
Licensing and Appeal Board who considered the matter have
determined the argument to be without merit, and Applicants
have already addressed it in previous filings.



The Circumstances Of Judge Hill's
Statement Do Not Create An
Exception To The Grinnell Rule

The intervenors (CCANP Brief at 7-17 and CEU Brief at 4-6)
argue that Judge Hill's statement was "gratuitous," did not
relate to his "judicial responsibilities" and was "unrelated to
the issues . . . ." They argue that as a consequence these com-
ments were either "in effect, extrajudicial" (CEU Brief at 5) or
that a finding that 2 commen* was "gratuitous" would lead to
a finding of pervasive bias under the exception to the Grinnell
standard (CCANP Brief at 18). These arguments have no basis in
fact nor supporting legal precedent.

CCANP make:s a labored argument that Judge Hill's state-
ment was not a part of "his function as a Judge," apparently
because it was not limited to CCANP's accusations and was not
"required." CCANP Brief at 13-17. Similarly, CEU argues that
his statement "did not constitute judicial activity" and "was
not necessary to resolve any issue." CEU Brief at 6. Never-
theless, CCANP concedes, as it must, that a challenged board
member may explain his action in denying a recusal motion (CCANP
Brief at 16), and CEU does not challenge that principle. 1In
this connection, it should be noted that in ALAB-672, the Appeal

Board cited with approval Pacific Gas & Electric Co. (Diablo

Canyon Nuclear Power Plant, Units 1 and 2), CLI-80-9, 11 NRC 436
(1980), in which a challenged Appeal Board member issued an

explanation of the reasons why he declined to recuse himself.



ALAB-672, slip op. at 11, n.1l5. Intervenors, echoing the
Appeal Board, nevertheless argue that the statements did not
deal with the issues, but were "totally gratuitous" and an
"unprovoked attack." CCANP Brief at 14, 16.

As explained in Applicants' Brief at 12-13 and in the
ASLB Panel Brief at 13-14, Judge Hill's statement was purely
and simply an explanation of why he was not recusing himself.
CCANP was claiming that he had manifested bias by his arguments
to his fellow board members regarding various evidentiary

6/

issues.2 Accordingly, his statement explained that his
arguments were based on his judgment regarding the scope of
this limited expedited hearing, not any bias against CCANP.
Judge Hill reasonably, and we think correctly, believed that
he was directly addressing an issue raised by the CCANP motion.

Since Judge Hill was following accepted procedure in
issuing an explanation of the reasons for denying the CCANP
motion and his statement related directly to an issue raised
by the motion, any argument that the statement was not part
of a judicial function is untenable.

Even if Judge Hill had made his statement in a context
that was not part of his judicial responsibilities, the

question of whether the statement manifests a disgualifying

bias would still be the same: whether views expressed by the

[
e

The CCANP motion alleged, inter alia, "vigorous complaints
during the numerous off the record conferences held by

the judges prior to ruling on a particular motion." Citi-
sens Concerned About Nuclear Power (CCANP) Motion for
Judge Ernest Hill to Recuse Himself From Further Partici-
pation in this Proceeding (March 9, 1982), at 1.




judge were based on the evidence and conduct of the parties
and their counsel or on some extrajudicial basis.l/ Although

the CCANP Brief addresses Judge Hill's statement at great

length in an apparent effort to show that it does not properly
characterize CCANP's conduct, there is virtually no suggestion
that the statement has any extrajudicial origin (CCANP Brief

at 7-12).2/ Since the CCANP discussion concerns matters in the
record, it is clear that no extrajudicial origin fcr the statement

is urged.

7/ Whether the statements were made as part of a judge's responsi-
bilities or in some other context, even a purely private con-
text, the test is still whether the views expressed are based
on an extrajudicial source as opposed to observation of the
evidence and conduct of all of the parties and their counsel
in judicial proceedings. Where the views were based on judi-
cial sources disgualification has been denied, even for state-
ments outside the proceeding. See United States v. Bd. of
School Comm'rs, 503 F.2d 68, 80-81 (7th Cir. 1974) (state-
ments of judge in newspaper interview'; United States v.
Haldeman, 559 F.2d 31, 134-36 (D.C. Cir. 1976) (statements

of judge in press interview), United States v. Conforte,

457 F.Supp. 641, 657-58 (D. Nev. 1978) (private conversa-
tions and correspondence). Cinderella Career and Finishing
Schools, Inc. v. F.T.C., 425 F.2d 583 (D.C. Cir. 1970) and
Texaco, Inc. v. F.T.C., 336 F.2d4 754 (D.C. Cir. 1964), the
cases relied upon by intervenors, are inapposite for the
reasons discussed in Applicants' Brief and those of the NRC
Staff and the ASLB Panel.

8/ The only possible suggestion of extrajudicial origin is at
page 17, where CCANP transmogrifies Judge Hill's observa-
tion that CCANP's representatives "subverted" the objectives
of this expedited proceeding into a manifestation of hostility
to CCANP and even to all "anti nuclear groups,” and fancies
a connection between such inferred hostility and alleged
files maintained by Lawrence Livermore National Laboratory.
CCANP never submitted any proof that such files exist or
of their nature or purpose. More importantly, there is never
any hint of a connection between such files and Judge Hill,
nor how such files might foster a bias against CCANP. The
entire suggestion is yet another example of an unsupported
CCANP charge br iring little or no relevance to this
proceeding.



iI.

Judge Hill's Statement
Was Not Unduly Harsh In
The Circumstances

CCANP argues that even if its representatives were unduly
contentious, raised unsupported allegations and conducted long
and unproductive cross-examination, Judge Hill's statement
that such pattern of activity subverted the objectives of the
hearing "reflects an unreasonable mind, a biased mind, a closed
mind." CCANP Bri at 11-12.

Obviously CCANP does not appreciate that the licensing
boards have a duty to conduct efficient hearings and "to [see]
that the process moves along at an expeditious pace, consistent

with the demands of fairness." Statement of Policy on Conduct

of Licensing Proceedings, CLI-81-8, 13 NRC 452, 453 (1981).

Indeed, boards are generally directed to expedite their pro-

ceedings "by limiting unnecessary direct oral testimony and

: . 9 . . E
cross-examlnatlon"—/ and "to prevent argumentative, repetitious Or

cumulative cross-examination . . . ."ig/ It hardly manifests bias

when a trial judge finds that trial tactics which include un-
necessary cross-examination, unnecessary argument, unsupported

allegations and raising irrelevant issues subvert or make

9/ 1d. at 457.

10/ 10 CFR Part 2, App. A, § V. (d) (3).




futilell/ the objectives of an expedited proceeding; rather
such findings indicate efforts to implement the Commission's

directions in the Rules ¢f Practice and in the Statement of

Policy on Conduct of Licensing Proceedings. Supra. Thus, in

similar ¢‘rcumstances, the Sixth Circuit held that it did aot
show hias for the hearing examiner to state that "counsel's
conduct had been 'dilatory, recalcitrant, obstructive of orderly
process, and contemptuous;' that counsel had deliberately re-
fused tu follow the directions cof the Chair to the point that

an orderly hearing was impossible" (Ubiotica Corp. v. FDA,

427 F.2d4 376, 382 (6th Cir. 1970)), and that exclusion of counsel
from further oral participation was justified. 1Id.
In this connection, CCANP makes much of the use of the

word "subvert," resorting to a dictionary to interpret it. There
was no need, Jucdge Hill explained exactly what he meant:

the representatives for CCANP have in many

instances actively subverted the stated

objectives of this expedited proceeding by

being unduly contentious with matters having

little, if any, bearing on the admitted

contentions.
ASLB Memorandum and Order dated April 13, 1982, (Denying CCANP
Motion for Judge Ernest Hill to Recuse Himself) ac 9-10 (separate
statement of Judge Hill). His statement mentions not some gener-
al "subversive" activities but trial tactics that frustrated the
Board's attempt to comply with the Commission's mandate in

CLI-80-32 to hear "a narrow spectrum of issues . . . in an

expedited manner . . . ." 1d.

1/ Subvert has been defined "3b: to make invalid or futile

. +« « " Webster's Third New International Dictionary of the
English Language Unabridged, G. & C. Merriam Co., 1967.
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record. Moreover, the trial judge's expc-
sure to the relevant product market has been
intense. The difficulties of learning from
a cold record the technical issues here in-
volved are enormous. . . . The labors of
Sisyphus pale by comparison to those that
would be imposed upon a new judge . . . .

In re IBM Corp., supra, 618 F.2d at 934.

NRC proceedings must be fair, but fairness must extend to
all parties. As noted above, the proceedings to date have
involved extensive efforts by the Applicants and the NRC staff
to present their cases before the Licensing Board appointed
by the NRC, including the application of valuable management
resources by the Applicants. It would be manifestly unfair
to Applicants and the NRC Staff if, after forty days of hearing,
and, as the ASLB Panel notes, at the eleventh hour of this
hearing, CCANP is able to have a judge disqualified without
proper basis.

As stated in Applicants' Petition for Review of Appeal
Board's Order of April 15, 1982, disqualification of Judge Hill
would unfairly and unjustly remove a distinguished technical
member of the Board from service for the Commission. Such ac-
tion cannot fail to discourage men of similar training and
ability from making their talents available as technical members
of licensing boards. The concern the ASLB Panel feels for this

issue is evident in its brief.

Conclusion

Judge Hill's statement is a rational explanation of his rea-

sons for not recusing himself; it is based on his observation of
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the proceeding, and not extrajudicial matters. Reversal of ALAB-

672 would further the goal of fairness and proper conduct of li=-

censing proceedings. Accordingly, the Commission should reverse

ALAB-672 and direct that Judge Hill not be disqualified.
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