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I. Background

As a result of the accident which occurred at Three Mile

Island on March 28, 1979, to Unit 2, questions have arisen as to
whether the Licensee (General Public Utilities Corporation) should
be permitted to operate the undamaged Unit 1, which had voluntarily
been shut down by the Licensee. 1In this regard, public hearings
were held before cthe Atomic Safety & Licensing Board on the issue
of restart. The results of these hearings were contained in a

Fartial Initial Decision of August 27, 1981.



At about the same tim: che Partial Initial Decision was
published, the Licensing Board became aware of cheating incidents
on licensing examinations conducted April 23 and 24, 1981, at Three
Mile TIsland. In response to these incidents, the Licensing Board
determined that the proceedings to determine whether the Licensee
should be permitted to restart Unit 1 should be reopened to as-
certain what effect the incidents might have on the Partial Initial
Decision of the Licensing Board. In addition to ordering the re-
opening of the proceedings, the Licensing Board appointed Cary L.
Milhollin Special Master to conduct the reopened proceedings pur-
suant to 10 C.F.R., Section 2.722,.

Discevery and testimony in the reopened proceedings oc-
curred between October 2, 1981, and December 10, 1981.

A report on the reopened proceedings was filed by the
Special Master on April 28, 1982. Parties to the proceedings were
requested to make comments on the report. By Memorandum and Order
of the Licensing Board, dated May 5, 1982, Individuals O, W and
VV were given standing to comment on the Special Master's Report.

The comments that follow concern only those portions
of the Special Master's Report dealing with Findings of Fact or

Conclusions and Recommendations as they relate to Individual W.



II, ‘pose of Reopened Proceedings and Duty of Special MasSter

afore making comment on the Report of the Special Master,
3 .tant to remember the purpose of the reopened proceed-
i- the issues to have been covered in the prcceedings, and the
duty of the Special Master in the proceedings. Against such a
backdrop, one can mcre e{tectively evaluate the Report of the
Special Master and make comments thereon.

A. Purpose of Reopened Proceedings and Issues to be Covered
in the Proceedings

Because of the cheating incidents which came to
light in August of 1981, it was determined by the Licensing
Board, by Order of September 14, 1981, that the TMI-1 re-tart
proceedings should be reopenea. The initial basis upon which
the proceedings were to be reopened was to evaluate the impact
the cheating might have on the conclusions contained in the
Partial Initial Decision. 1In addition, the reopened proceed-
ings were to consider the adequacy of operator testing and
licensing. A narrowing of the issues to be focused on in
the reopened proceedings occurred as a result of a prehearing
conference held on Octcber 2-3, 198l. 1In a Licensing Board
Memorandum and Order dated October 14, 1981, it was ruled
that the reopened proceeding would consider the following

issues:



The Broad Issue

The broad issue to be heard in the reopened proceed-
ing is the effect of the information on cheating in the NRC
April examination on the management issues considered or left
open in the Partial Initial Decision, recognizing that, depend-
ing on the facts, the possible nexus of the cheating incident
in the NRC examination goes beyond the cheating by two par-
ticular individuals, and may involve the issues of Licensee's
management integrity, the quality of its operating personnel,
its ability to staff the facility adequately, its training
and testing program, and the NRC process by which the oper -
ators would be tested and licensed.

Particular Issues

1. The extent of cheating by TMI-1 operator
license candidates on the NRC license examinations in
April 1981, and on any other Licensee- or NRC-adminis-
tered examinations, including, but not limited to, the
following: the Kelly examinations (including Category T)
in April 1980; Category T make-up examinations subse-
quently administered by the company; the ATTS mock exam-
inations in early April 1981; and such other examinations

as the Special Master shall deem relevant. These latter



shall include any other Licensee-adminsitered qualifi-
cation or mock exam or NRC-administered exam since the
accident at TMI-2.

2. The adequacy ot the Staff's investigation
of, and NRC response to, the cheating incident and rumors
of cheating in the April 1981 NRC examinations.

3. The adequacy of Licensee's investigation
of, and Licensee's response to, cheating or possible
cheating in the examinations listed in Issue 1 above.

4. [Proposed Issue 4 was combined with Issue 3.]

5. The extent of Licensee management know-
ledge of, encouragement of, negligent failure to prevent,
and/or involvement in, cheating in the above-mentioned
NRC and Licensee exminations.

6. The existence and extent of Licensee manage-
ment involvement in cheating as alleged by the Aamodts
in Paragraph 7 in response to the Board's Order of Aug-
ust 20, 1981.

7. The existence and extent of Licensee manage-
ment constraints on the NRC investigation of cheating
and rumors of cheating in the NRC April 1981 examina-

tions.



8. The adequacy of Licensee management re-
sponse to the incident in July 1979, referred to in the
OIE investigation report and involving one of the two
operators terminated as a result of cheating on the NRC
April 1981 examinations.

9. The adequacy of Licensee's plans for im-
proving the administration of future Licensee qualifi-
cation examinations for licensed operators and candidates
for operator licenses, including the need for independent
administration and grading of such examinations.

10. The adequacy of the administration of
NRC licensing examinations for TMI-1 personnel, including
proctoring, grading, and safeguarding the integrity of
examination materials; the adequacy of the Staff's review
of the administration of Licensee's Category T examin-
ations; and the adequacy of the Staff's plan for retest-
ing operators and monitoring its NRC examinations to
assure proper adherence to NRC testing requirements in
order to assure that the purposes of the NRC examina-
tions, because of the nature of the questions, cannot
be defe.*ed by cheating, the use of crib sheets, undue

coaching or other evasive devices.




11. The potential impact of NRC examinations,
including retests, the operator terminations on the ade-
quacy of staffing of TMI-1 operations.

12. The sufficiency of management criteria
and procedures for certification of operator license
candidates to the NRC with respect to tne integrity of
such candidates and the sufficiency of the procedures
with respect to the competence of such candidates.

In summary, then, the reopened proceedings were
to cover not only the effect the cheating incidents might
have on the Partial Initial Decision, but also the adequacy
of operator testing and licensing, with the overriding issue
being whether, as a result of the inquiry in the reopened

proceedings, the Licensee should be permitted to restart

TMI-1.

B. Du y of the Special Master

The power of the Licensing Board to appoint a Special
Master is found in 10 C.F.R., Section 2.722. Section 2.722(a)
(2) provides in pertinent part:

(a) ... Such special assistants may function as:

(2) Upon consent of all parties, Special Masters to

hear evidentiary presentations by the parties on specific
technical matters, and, upon completion of the presenta-
tion of evidence, to prepare a report that would become



part of the record. Special Masters may rule on eviden-
tiary issues brought before them, ... Special Masters'
reports are advisory only; the presiding officer shall

retain final authority ' th respect to the issues heard

by the Special Master ...

From Section 2.722, it is clear that Special Masters' duties
are threefold: (1) to hear evidentiary presentations; (2)

to ‘ule on evidentiary issues brought before them; and (3)

to prepare a report as part of the record. Though not set
forth in Section 2.722, the Special Master clearly also has
two important other duties. The first is to conduct any evi-
dentiary hearings, and to consider any evidence presented,
being ever mindful of the purpose and reason for his appoint-
ment as Special Master as ordered by the Licensing Board.

The second, but equally important unwritten, duty of the
Special Master is to make Findings of Fact, Conclusions of
Law and Recommendations in bis Report, baced solely on the
evidence presented and in view of the issues to be covered

in any hearings. He is clearly not expected to interject

in his Report personal feelings or obsgervations either un-

supported by the evidence presented or concerning matters

beyond the scope of the issue to be heard by him.



Individual W

% § Report of the Special Master and his Recommendations Concern-
ing

Special Master Milhollin in his report of April 28, 1982,
makes the following Findings of Fact and Recommendations concerning
Individual w:

1. W showed a lack of respect for the NRC examination
(SMR Paragraph 19);

2. W engaged in a pattern of cheating over a per iod
of time (SMR Paragraph 305);

3. W lied to NRC investigators during their first two
interviews (SMR Paragraph 305);

4. When testifying under oath in this proceeding, W
was not forthright (SMR Paragraph 305);

5. W was fired from his position when his guilt was
established (SMR Paragraph 306);

6. W appears to have violated two sections of United
States Criminal Code, 18 U.S.C. Section 1001 and 18 U.S.C. Section
371 (SMR Paragraph 307); and

7. Because of the unrepentant posture of W, his dis-
respectful attitude toward the NRC examination, the other acts
of cheating or attempted cheating which occurred during the exam-

ination, and the threat to the public h¢.1lth and safety posed by



unqualified operators and supervisors, the NRC should recommend

criminal prosecution of W (SMR Paragraph 310).

IV. Comments on the Report of the Special Master as it
Relates to Individual W

Individual W takes issue with several of the Conclusions
and Recommendations reached by the Special Master in his Report.
The first Conclusion of the Special Master at issue is contained
in Paragraph 305 of the Report. The Special Master concludes in
this paragraph that W was not forthright under oath. This is sim-
Ply not the case. Prior to his testimony before the Special Master,
W had told everything he knew about the cheating incidients to
NRC investigators. As a result of his involvement in the incidents,
W had already lost his position with the Licensee. And W had
agreed to testify voluntarily before the Special Master in return
for confidentiality. W simply had no reason not to testify truth-
fully. He had nothing to gain by not being forthright. The Con-
clusion by the Special Master that W was not forthright is reither
logical nor true; rather, it must be viewed as speculation on the
part of the Special Master.

The second Conclusion with which W would take issue is

found in Paragraph 306 of the Special Master's Report. It is stated

- 10 »



in this paragraph that W was fired from nis position with the Li-

censee. This is simply not true. W was not fired from his posi-
tion. Rather, he voluntarily resigned his position with the Li-
censee.

The third Conclusion at issue here is contained in Para-
graphs 307-309 of the Report. 1In these paragraphs, the Special
Master initially concludes that W seems to have violated two Sec-
tions of the Urited States Criminal Code. He then proceeds at
length in succeeding paragraphs to prove that, in fact, these Sec-
tions of the Criminal Code are applicable to W; and that, in fact,
W has violated these Sections. This Conclusion clearly goes beyond
the scope of the reopened proceedings as set forth in Section II
of these Comments. This Conclusion can be seen at best as an at-
tempt to make an example of W to other operators, or at worst the
scapegoat for the Licensee's problems. The purpose of the reopened
proceeedings was to determine what effect the cheating incidents
might have on the decision to restart TMI-1. The proceedings were
not reopened to consider the criminal guilt or 1nnocence of anyone.
W testified voluntarily and forthrightly to the Special Master
in an attempt to help create a complete record on which to base
a decision to restart. W did not have to testify. W's guilt or

innocence was never an issue in these proceedings and was not the

- 11 =



purpose for reopening the proceedings. It can only be hoped that

the Licensing Board will keep in mind the stated purpose of the
reopened proceedings; and, therefore, will ignore a Conclusion
of the Special Master which is not at issue in the proceedings.

The final Conclusion reached by the Special Master with
which W would take issue is found in Paragraph 310. In that para-
graph, the Special Master recommends criminal prosecution of W.

The question that arises immediately from such a Recommendation

is from what authority does the Special Master draw to make such

a Recommendation? Under the provisions of 10 C.F.R., Section 2.722,
the Special Master is authorized to hear evidentiary presentations,
to rule on evidentiary issues brought before him, and to prepare

a Report as part of the record. A Special Master is not invested
with the authority to recommend criminal sanctions against anyone.
The NRC in August 1981 had the same information about W's involve-
ment in the cheating as the Special Master. Yet the NRC has not
recommended prosecution. Nor should a Special Master, since he

is not vested with the authority to determine if there has been
criminal conduct on the part of anyone; nor does he have the power
to recommend criminal sanctions against anyone.

The effect of the Special Master's action in recommend-

ing criminal sactions, despite a lack of stated authority to do



so, cannot be underestimated. Out of his Report of 196 pages,
containing 343 paragraphs, the Press has seized upon the Recom-
mendations concerning W. See attached as EXHIBIT "A" a copy of
Harrisburg Patriot News article. Whether the Special Master knew
that his Recommendations concerning W could have such an impact

is irrelevant. The fact is that, decspite all his other Recommend-
ations, the focus has been placed on the Recommendations relating
to W.

W has already paid dearly for his involvement in the
cheating incidents. Had W known that the Special Master was even
contemplating the Recommendations found in his Report, he might
not have tectified before the Special Master. What did his test-
mony gain him, when now he might have to defend against criminal
charges? It can only be hoped that the Licensing Board will view
the Recommendations as beyond the scope of the authority granted

to a Special Master.

CONCLUSION

It is urfortunate that the cheating incidents occurred on

NRC examinations given at TMI. Restart proceedings had to be reopened



to determine the effect of the cheating on the potential restart.

It is even more unfortunate, however, that the Special Master,
assigned very specific duties in conducting the reopened proceed-
ings, has seen fit to make Recommendations concerning individuals,
Recommendations that are clearly beyond the scope of the proceed-
ings or his authority, and yet Recommendations that have a tremen-
dous impact, not only on the Press, but also on the lives of W

and his family. There is nothing to be gained by criminal prose-
cution of W, and it can only be hoped that the Licensing Board

in its wisdom will recognize this error and not recommend any prose-

cution of W.
Respectfully Submitted,

SMITH AND SMITH, P.C.

Date: h[ CAAY fd 1 \/“--"\ By L) P! / s (e
. ' David E. Cole

Attorneys for One Unnamed Individual
2931 North Front Street

Harrisburg, PA 17110
717/232-0506
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Prosecution of 2 Urged

In,

L u il
WASHINGTON (UP1) = Two
forner shift o ol Three
Mile Isiand Nuclear Generating
Station should face crimingl prose-
cutior on cherges cheaied on
cxamiations, a special report W

the Nuclear Regulatory Commis-

slun recommended Wednesday.
Ihe report was highly critical

of Thive Mile lsland's *‘wo

General Public Utilities Corp., con-
cluding, “1n light of the number of
persons who were compromised,
and their positions on the opera-
tions stafl . . . the overall level of
Integrity of the operations uu_l.l has
been shown o hﬂnm. ua‘l!‘. -
mﬁl vestiga
Adn b.: Mil-
the NRC

sfter aliegations of cheating on
reaclor operatur examinations at
Three Mile Island. The cheating al-
legedly occurred in April of last

ear.

Milhollin's conclusions in &
complex, |96-page report present
another major ohstacle to General
Public Utilities' etfort (o restart the
undamaged Unit | reactor at Three
Mile Island

The examinaticns were given
as part of a training program for
personnel who would operate the
reactor after the NRC approves a
restart,

Milhollin found that while the
company's management did not en-
courage or participate in the cheat-
ing, it “must have known of the
widespread, negalive lmgnde
toward the NRC examination,” and
as & result “tailed in its responsibil-
ity to instill in the operations stall o
proper attitude toward the NRC
examination.” -

Acting as 3 “special master for

See RFPORT —Page 3

‘Ml Exam Cheating

Report Urges

Prosecution of 2

From Page One

the NRC, Milhollin said the cheat-
ing “did not occur in the lower
ranks « f the operations staff It oc-
curred in the middle and upper
ranks. The senlor operations engi-
neer, the two shift supervisors, and
the shift foreman came from those
ranks "

Milhollin called General Public
Utllities’ entire training and testing
program at TMI Unit | “poorly ad-
ministe;ed, weak in conteni, inef-
fective in its method of instruction
and not an adequate response 1o the
commission’s order.”

And he told the commission the
company's respon-e 1o the cheating
WS lnadequate and its testimony
at the hearing on that subject was
not creduble ™

TE- special master, however,
did not make a recommendation on
whether, in light of his damaging
conclusions, the compaay has
“demonstrated the necessary livel

:rgu safely Three Mile Island Unit

That key determination is up to
the Atomic Safety and Licensing
Board, he saia

The entire. two- eactor facility
nea: Middietown, Pa, was shut
down three years ago after the
worst accident in the history of
commercial nuclear power oocured
at the TMI Unit 2 reactor.

On March 28, 1979 & loss of
coolant water severely damaged
the reactor’s uranium fuel core

On the issue of criminal
charges, Milhollin said “the threat
10 the public health and safety
posed by voqualif.ed operators and
supervisors” at the reactor prompt-
ed bhim to “recommend rimiaal
prosecution.”

He said there was a “generally
disrespectful attitude at TMI-|
toward the NRC sxamination " He
also found that one of the shift su.
pervisors has taken an “uarepen-
tant posture” ahout the cheating.

of competence and integrity to op-
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