UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

The Cincinnati Gas & Electric Docket No. 50-358

Company, et al.

(Wm. H. Zimmer Nuclear Power
Station)

MVPP's MOTION FOR LEAVE
TO FILE NEW CONTENTIONS

Pursuant to 10 C.F.R. 2.714 and based on recent Nuclear
Regulatory Commission ("NRC") reports and testimony; as well
as affidavits from witnesses and documentation not previously
available on the public record, Miami Valley Power Project
("MVPP") moves for the admission of eight new contentions on
tvo fundamental issues yet to be considered by the Atomic Safety
and Licensing Board ("Board" or "ASLB") =-- (1) the serious
quality assurance breakdown with broad repercussions at Zimmer;
and (2) the lack of corporate character and competence of the
Applicant Cincinnati Gas and Electric ("CG&E") to run a nuclear

plant, 0503
/ / /

I. HISTORY OF BREAKDOWN OF
QUALITY ASSUFANCE PROGRAM

The NRC reports supporting intervenor's new contentions

include the Special Ingquiry re: Adequacy of IE Investigation

50-358/80-9 at the William H. Zimmer Nuclear Power Plant, Office
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of Inspector and Auditor, U.S. Nuclear Regulatory Commission
(Aug. 7, 1981) ("OIA Report"), the IE Report No. 50-358/81-13
(Nov. 2, 1981) ("IE Report"), and other reports issued by the
NRC Office of Inspection and EFnforcement. The OIA and IE Reports
were both released in November 1981. Each report contained
significart findings after investigations into misconduct at
Zimmer and ordered major reforms.
The OIA Report evaluated NRC Region III's ("RIII") own

1980 investigative response to allegations raised by "whistle-
blower" Thomas Applegate. OIA concluded,

Clearly, IE Investigation No. 50-358/80-9

did not satisfy ... generally accepted

investigative standards of other govern-

ment agencies.... Fundamentals basic to

all investigations were simply not observed

in this instance.
(October 9, 1981 memorandum from James J. Cummings to Nunzio
J. Palladino, attached and incorporated herein as Exhibit 1).
On November 19, 1981 Chairman Palladino wrote to Congressman
Morris Udall (D.-Ariz.): "I agree with OIA's finding that OIE's
original investigation should have been more comprehensive.
The Commission is ordering the necessary internal reforms....
(When] a full investigation is called for, as for example in
the case of possible criminal conduct, NRC needs to conduct
that investigation consistent with fundamental standards that
govern investigations by any agency." Palladino letter is attached
and incorporated herein as Exhibit 2.

The IE Report was equally significant., RIII presented

this report on November 24, 1982 as the interim findings of a

massive reinvestigation into the allegations of Mr. Applegate
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and others. The IE Report identified 40 new noncompliances
based on nearly 1000 examples that involved 12 of the 18 criteria
contained in 10 CFR Part 50, Appendix B, which establishes the
requirements for an adequate quality assurance program. The
findings of the IE Report are attached with a November 24, 1981
cover letter as kxhibit 3.

The NRC's corrective action program is best understood
in light of the Commission's assessment of the causes for the
QA breakdown. In the November 24, 1981 cover letter to CG&E
President William Dickhoner, NRC I&E Director Richard DeYoung
explained, "The cause of the breakdown was your failure to
exercise adequate oversight and control of your principal con-
tractors to whom you had delegated the work of establishing
and executing quality assurance program" (see Exhibit 3).

The NRC proposed a $200,000 fine, the largest in history
for a nuclear power plant under construction. The basis of
the fine was as follows - (1) $50,000 for false QA records;
(2) $50,000 for harassment of and retaliation taken against
QC inspectors; and $100,000 for failure adequately to document
and implement the quality assurance program at Zimmer. On
February 26, 1982 CG&E paid the fine.

In addition to this fine, the NRC required completion of
a Quality Confirmation Program ("QCP"). RIII originally ordered
the QCP in an April 8, 1981 Immediate Action Letter. CG&E
proposed and administered the QCP on a day=-to-day basis, with
RIII approval. 1In publicly describing the QCP, RIII Director
James Keppler stated that it would be a 100% reinspection of
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safety systems. HE explained, "'All' means 100%," ... "no

more spot checks." (A November 21, 1981 Cincinnati Enquirer

article is attached as Exhibit 4.)

In releasing the IE Report, Mr. Keppler characterized
the Quality Assurance Program at Zimmer as "totally out of
control," (The relevant news article is enclosed
as Exhibit 3,) Further, in March 1981 congres-
sional testimony, Executive Director for Operations William
Dircks identified Zimmer as one of five nuclear plants under
construction nationally that have "serious quality assurance
breakdowns with broad repercussions," Testimony of Chairman
Palladino and Mr. Dirck is attached as Exhibit 6.

It appeared that the regulatory system had identified
and taken adequate corrective action against fundamental quality
abuses at Zimmer. Recently, however, MVPP has learned that
== (1) the OIA and IE Reports revealed only a small portion
of the QA breakdown and resulting hardware damage; (2) the
causes and responsibility for the QA breakdown rest squarely
with high-level CG&E management; and (3) neither CG&E nor RIII
have followed through with adequate corrective action. As a
result, the RIII-imposed Quality Confirmation Program may
further exacerbate the previous QA breakdown, while providing
the public with false reassurances that a "final solution" has
been achieved at Zimmer.

Throughout these developments the NRC staff has sat silently
on the sidelines. 1In recommending an operating license the

NRC staff failed to mention the OIA and IE reports, which were
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a topic at numerous congressional hearings and received close
scrutiny by the Comissioners. Before making this recommendation
the staff did not even wait for RIII to finish its reinvestiga-
tion sometime between August and September 1982,

The staff's silence may have been reasonable had RIII and
CG&E in fact fully disclosed and corrected the QA breakdown.
In light of newly discovered evidence, however, MVPP raises the
contentions summarized below. These issues must be resolved
if the Zimmer plant is to operate safetly. If the NRC grants
an operating license without fully considering these challenges
it would be responsible for tolerating an unacceptable risk
to public health and safety.

II. MVPP's PROPOSED NEW CONTENTIONS

MVPP submits the following additional contentions for
litigation in this phase of the operating license proceedings:

l. CG&E and Kaiser Engineering, Inc. ("KEI")
have failed to maintain sufficient quality assurance
controls to ensure that the as-built condition of the
plant reflects the final version of a design that com-
plies with all applicable regulations and requirements
for public health and safety, as required by 10 CFR
Part 50, Appendix B.

To illustrate, installation has proceeded on the
basis of construction aids rather than final drawings
approved by the architect/eangineer, Sargent and Lundy
("S&L") . Further, design revisions have not been

fully incorporated and distributed to all relevant
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construction and QA personnel. As a result, the
as-built condition of the plant does not match the
approved final design. Even if the specified equip-
ment were installed in the designated locations,
however, S&L approved erroneous Design Document
Changes ("DDC").

The basis for this contention includes IE Report
§§ 4, 7, and Attachment A; affidavits from witnesses
about the suppression pool, large-bore and small-
bore piping, and hangers in the primary containment;
interviews with current cr former employees willing
to testify; and internal CG&E and KEI documents.

2. CG&E and KEI have failed to maintain ade-
quate material traceability to identify and document
the history of all material, parts, components and
welds, as required by 10 CFR Part 50, Appendix B,
Criterion VIII,

To illustrate, it is impossible to identify and
trace the history of items due to flaws such as inaccurate
or overgeneralized blueprints; installation damage
to materials; missing, incomplete, or unreliable
records; and lack of identifying markings on equip-
ment,

As a result, there exists little basis to rely
on the existing traceability system. Guessing and

unproven assumptions undermine the traceability records
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that do exist. .

The basis for this contention includes IE
Report §§ 4 - 7 ; affidavits that demonstrate
that methods are inadequate to identify and con-
trol large and small bore piping, flanges, and
welds, as illustrations that prove a breakdown
throughout the plant; examples supplied by current
or former employees; and internal CG&E and KEI
documents.,

3. CG&E and KEI have failed to maintain an
adequate quality assurance program for vendor pur-
chases, as required by 10 CFR Part 50, Appendix
B, Criterion VII.

The QA breakdown for vendor purchases has
been systematic, from selection of individual ven-
dors to toleration of hardware defects uncovered
after installation. To illustrate, vendors have
been accepted for the app.oved vendors list on the
most superficial basis, such as unsupported memoranda
from CG&E and/or KEI management, or a review of
vendor QA manuals unsupported by on-site surveys.
As a result, unqualified vendors have been placed
on the Approved Vendors List ("AVL"). Once on the
AVL list, it has been unreasonably difficult to remove
the vendors despite poor performance.

CG&E has improperly made vendor purchases and
then directed KEI to assume quality assurance
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responsibility for the purchases. KEI receipt
inspection was improperly restricted to a check

for transit damage and completeness. CG&E denied
permission to KEI to conduct necessary source inspec=-
tions of vendors. CG&E and KEI did not maintain
reliable, comprehensive identification records and
documentation packages,which resulted in uncertain
traceability.

After receiving vendor purchases, the items
frequently were upgraded from "n a-esential" to
"essential" status. As a result, items were installed
in critical safety systems without first meeting
the corresponding safety requirements. When
QA/QC inspectors found defects in vendor hardware,
they were instructed not to write up Nonconformance
Reports ("NR").

The vendor QA breakdown spi;led over into the
rest of the plant. Inadequate traceability has led
to confusion over which items are vendor purchases
and which are not. Vendor purchases at Zimmer are
not covered by on-site QA inspectors. As a result,
in a significant number of cases items fabricated
on-site have been erroneously defined-out of the
CG&E and KEI QA systems.

The flaws described above are illustrative, not
exhaustive. This contention applies to safety systems

throughout the plant. Tens of thousands of purchase
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orders are questionable.

The basis for the contention includes IE Report §7:
affidavits from current or former plant employees;
interviews with current and former plant employees
willing to testify; and internal CG&E and KEI docu-
ments,

4. CG&E and Kaiser have failed to maintain
an adequate quality assurance program, to identify
and correct construction deficiencies, as required
by 10 CFR Part 50, Appendix B, Criterion XVI. This
contention challenges the structure and premises
of the QA program at. Zimmer, rather than specific
inspection hardware deficiencies.

To illustrate, traditionally there has not been
a comprehensive quality assurance manual for either
CG&E and KEI QA/QC personnel. Training procedures
for QA/QC personnel have been inadequate, and some
classes were taught by instructors with few qualifi-
cations. Until establishment of the Quality Confirma-
tion Program, the KEI QA/QC program was severely under-
staff at CG&E'c direction. Mandatory inspections
did not occur of safety-related items. Necessary
audits were not conducted for unjustifiable long periods.
CGS&E and KEI management have not always made good
faith efforts to comply with audit recommendations.

Corrective action procedures for identified construction
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defects have looked to correct QA defects prospectively
while failing to reinspect for the damage that may

have been previously overlooked. Underpinning all these
structural flaws has been the core of the

at Zimmer =-- the la f independence for

partments and personnel from their comstruction counter-
parts, in both the CG&E and KEI organizations. The
absence of eve mi ally acceptable QA program casts
a shadow over all safety-related systems at Zimmer.

ls ccntention includes the congr
sional 2stimony ¢ pubiic statements of
Exhibits 1-6; IE Report §§ 4-7 and Attachment

from and interviews with current and former
KEI documents.
failed to
adequate contro 0 proce and respond to internal
Nonconformanc Repc s identifying violations of inter-
nal or government reguirements. To illustrate the
of the problem, the IE Report analyzed in-depth
of nonconforming cond ons ou f over 1000

1

between 1978 and The IE Report concluded that

of the 26 reports were voided erroneously. Potentiallv

thousands of NR's have been improperly voided or discard

under
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makes it unreasonably difficult to issue NR's. CG&E
has developed a bewildering system of reports on non-
conforming conditions including Surveillance Reports,
Inspection Reports, Corrective Action Recommendations
("CAR") and In-Process Inspection Deficiency Reports,
punch lists and exception lists. These QA report
categories avoid the accountability and NRC oversight
of the NR system, and thus violate Appendix B.

Many NR's have been eliminated entirely from the
QA system. For example, NR's have been voided as "not
issued," and so expunged from the QA records' system.

In a significant number of cases, NR's voided as "Not
Issued” cannot now be found.

Due to this high ratio of improperly voided NR's
Zimmer contains an unknown number of dormant, identified
deficiencies which were found and later lost or disposi=-
tioned without correcting the identified defects. Any
decision to license Zimmer is premature until all QA
reports on aonconforming conditions are located, entered
into the NR system and properly dispositioned through
adequate corrective action.

The basis for this contention includes IE Report
SS 4-7; the OIA Report; affidavits and interviews with
current and former Zimmer employee witnesses; and internal
CG&E and KEI documents.

6. CG&E and KEI have engaged in illegal retali-
ation against QA/QC personnel vho attempt diligently to
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and radiographs, respectively, in an effort to destroy
the independence of this portioa of the QA program.

On both the individual and institutional level,
reprisal victims were replaced with substitutes whose
qualifications and commitments to sound QA practices are
open to serious challenge. These examples are illus-
trative, not exhaustive, of an environment where it takes
repeated acts of courage for QA/QC personnel to do their
jobs right. QC inspections and findings that arose out
of fear and pressure are an inadequate basis to satisfy
public health and safety requirements.

The basis for this contention includes IE Report
§§ 4 and 6; CG&E letter concerning fine, attached and in-
corporated herein as exhibit 7; affidavits from and inter-
views with witnesses; and additional documents.

7. The CG&E Quality Confirmatinn Program ("QCP") is
inadequate to mitigate or remedy the serious consequences
of QA breakdown at Zimmer. On April 8, 1981 RIII imposed
on the Zimmer QA program the QCP as a structural reform
intended to neutralize the previous abuses. CG&E obtained
NRC approval for the QCP and administers it on an ongoing
basis. The ACP has led to a welcome increase of QA per=-
sonnel. However, the QCP is fundamentally deficient in
that its scope is too narrow and its implementation spotty.

To illustrate, the QCP plan presented as Exhibit
17 of the IE Report gives broad discretion to CG&E,
instead of clearly defined specific duties. This fails
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to guarantee a full solution for a quality assurance
program "totally out of control."

To illustrate further, the QCP is only a review
and sampling program of individual deficiencies, not a
100-percent reinspection of all safety-related systems.
CG&E has the discretion to select small samples for
reinspections that may give a clean bill of health to
large safety systems which remain shot through with
stinctural deficiencies.

The QCP applies only to deficiencies identified
by the NRC. New information obtained by MVPP evidences
potential QA and hardware problems ranging far beyond
those disclosed in the IE Report and demonstrates the
need for a 1l00-percent reinspection of all safety
equipment installed on-site. A review based on the
public record to date and the even smaller sampling
reinspection program is a hopelessly inadequate re-
sponse to a near-decade of substandard quality control
at Zimmer.

This list does not claim to be comprehensive, but
represents merely a few structural flaws in the QCP
based on information currently available to MVPP.
Additional weaknesses will be identified as the details
of the QCP are made available.

The basis for this contention includes IE Report

Exhibit 17; conversations with RIII management officials;
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and affidavits and interviews with witnesses willing
to testify.

8. CG&E lacks the necessary character and
competence to operate a nuclear power plant. 1In

Houston Lighting and Power Company (South Texas Project,

Units 1 and 2), CCl1-80-32, 12 NRC 281 (1980), the Com-
mission held that abdication of responsibility for
construction to its contractor or abdication of know-
ledge about construction activities by a prospective
licensee is an independent, sufficient basis to deny
an operating license: "In large part, decisions about
licenses are predictive in nature, and the Commission
cannot ignore abdication of responsibility or abdi-
cation of knowledge by a license applicant when it
is called upon to decide if a license for a nuclear
facility should be granted." 12 NRC at 291.

The most charitable explanation for the massive
QA breakdown is that CG&E abdicated its duty to
devise a technically competent QA program and to
monitor that program. This generous assessment of
CG&E's performance during the construction phase is
consistent with the conclusions of the IE Report, and
certainly sufficient to deny Applicant an operating

1i se.
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construction CG&E made the key decisions in the

QA program for vendor purchases, on occasion despite

objections from Kaiser's personnel. CG&E mishandled

-l

QA/QC records and sustained clearly inade

procedures equivalen 0 those of KEI.

CG&E ac s in - context raise serious
concerns about , ; > A comparison of the public
record, and CG&E correspondence with a church share-
holder or« ization of American Electric Power, a co-
owner of Zimmer, is illustrative. An attached CG&E

letter sent to the shareholder organization is un leniably
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CG&E President Dickhoners' assertions of a clean
hardware bill of health, the NRC informed the Applicant,

inter alia:

The visual examination of piping welds

that were conducted revealed six welds

which exceeded the ASME Code allowable

reinforcement height on the outside

surface of the weld.
For each of the above inaccurate self-serving statements
by CG&E, evidence was not publicly available at that
time to refute the Applicant's misrepresentations.

In Houston Power and Lighting, supra, the Commission

emphasized that false statcments to the NRC, and parti-
cularly intentional false statements, are grounds to

deny an operating license. There is evidence that records
relating to such basic QA defects as material traceability
and personnel qualifications were intentionally falsified.
Similarly the OIA.Report disclosed that construction
crews made informal, undocumented repairs on welds.

These repairs were made concurrently with the NRC inspec=-

tors' review of inaccurate paperwork on the very same

welds. Although MVPP does not claim at the present
time that CG&E officials were responsible for any
deliberate falsification, such significant misconduct
evidences applicant's failure to supervise the QA
program to ensure its independent and proper

operation.,
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gation was so significan October 27 and 28,

1981 the NRC mmissioners nsidered the ongoing

law enforcement proceedings closed meeting on

i

A March 1 1982 letter from Intervenor's counsel

to the United States Attorney for the Southern District

of Chio is attached and incorporated herein as Exhibit

12, along with the accompanying original exhibits.
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Evidence of non-QA related criminal and non-

criminal misconduct must also be examined before
this Board in granting Applicant an operating
license. Witnesses have identified on-site criminal
misconduct including diversion of nuclear materials
to underground businesses that sell belt-buckles
manufactured on-site. Witnesses have also provided
affidavits detailing widespread illegal gambling
including horse-racing bets placed from the security
guard's desk on the seventh floor where nuclear fuel
is kept. Dangerous alcohol and narcotics use on-site
further demonstrates CG&E's abdication of its duties.
(See, e.g., a January 16, 1981 affidavit from Jeffrey
Hyde, attached and incorporated herein as Exhibit 14.)

The above overview helps explain why previous QA/
QC retaliation and failure to respond adequately to
identified deficiencies continues to date. The same
management organizations are making the decisions.
Through the CG&E-led Quality Confirmation Program,
RIII in effect may have ordered the fox to strengthen
its control over the henhouse. It is imperative that
an operating license not be granted without a full
hearing into Applicant's character and competence.

The basis for this contention is the OIA Report at
33-5; IE Report in general; and documentation, affidavits
and interviews with witnesses willing to testify at

hearings.
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ITI. MVPP'S NEW CONTENTIONS HAVE MET CRITIERIA
OF 10 CFR 2.714 FOR LATE ADMISSION

Although recognizing the late date of its eight new
contentions, MVPP contends that all five criteria of 10 CFR
2.714(a) (1) for admission of late contentions have been satis-
fied. Further, these contentions so seriously challenge the
safety of the Zimmer plant that this Board should properly
exercise its discretion to admit them even if one or more
of the requirements for late submission of contentions is
not met.

The following requirements of 10 CFR 2.714:
must be balanced to determine if late contentions may be
admitted:

(i) Good cause Zor failure to file these contentions
on time;

(ii) The availability of other means whereby the petitioner's
interest will be protected;

(iii) The extent to which the petitioner's participation
may reasonably be expected to assist in developing a sound
record;

(iv) The extent to which the petitioner's interest will be
represented by existing parties;

(v) The extent to which the petitioner's participation will
broaden the issues or delay the proceeding.

Intervenor MVPP has good cause for late submission of these
contentions since it obtained the information about the total

quality assurance breakdown at the Zimmer plant only after the
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NRC issued its second IE Report and MVPP communicated with
CG&E and KEI employees who remained dissatisfied and frightened
by the continuing, inadequate quality assurance prcgram at
Zimmer and the NRC's apparent inability to impose significant
reforms on CG&E.

Only within the last few months, when CG&E and KEI
employees saw that the NRC had not in fact initiated the
necessary scope of reforms and overhaul of the Zimmer QA pro-
gram, were many such workers willing to speak to MVPP or
counsel =- even anonymously or through intermediaries in some
instances -- about the problems they believe threaten its
safe operation. Because of the serious nature of the charges
outlined above, MVPP's counsel carefully investigated all
information received with other workers and obtained corro-
borating documents. MVPP submitted these new contentions as
soon as it could obtain the necessary affidavits and docu-
mentation to support contentions that the quality assurance
program at Zimmer threatened the safe operation of the plant,
and CG&E lacked the character and technical competence to
operate the plant.

Counsel is continuing to receive evidence at an
accelerated rate. MVPP is only moving to admit these con-
tentions now due to the NRC staff's precipitous recommendation
that the Board immediately grant an operating license.

It is well-settled law that the availability of new
documentatary information is good cause justifying the ad-

mission of new contentions filed out of time. Indiana and

Michigan Electric Company (Cook Nuclear Plant, Units 1 and 2),
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CC1-72-25, 5 AEC 13, 14 (1972). As the Commission explained,
"Unless special considerations dictate otherwise in specific
circumstances, new information appearing in previously un=-
available documents would generally constitute good cause

for amendment...."

Secondly, only by full litigation of these issues before
the Board can the Board and the public be assured that the
Zimmer plant can run safely and be operated by a licensee
competent to manage a nuclear plant. The repeated comments
of employees that they want to move their families at least
100 miles away if Zimmer goes on line is a sober warning if
the operating license is granted prior to resolution of these
QA and "character and competence" issues. Just as with the
South Texas Project, the Zimmer project has undergone two
extensive NRC investigations, one of which led to an unprece-
dented $200,000 fine against the utility, a requirement of
a massive Quality Confirmation Program of CG&E, and considera=-
tion of criminal prosecution. Illegal on-site activities,
unsubstantiated charges of harassment, intimidation and threats
of QA/QC personnel, fa.sified reporting practices, massive and
improper voiding of nonconformance reports, and the construction
of the plant without regard for any basic, integrated design
plan are base level problems that must be examined.

MVPP is in the midst of an intensive investigation spurred
by disclosures from CG&E and KEI presonnel, and enhanced by
numerous internal documents produced by these workers. By con=-

trast, it is obvious that Region III does not intend to pursue
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vigorously so-called Part II of its reinvestigation. The NRC
has established no priorities for the second phase five months
after the completion of Phase I. Region II representatives
were unable to tell intervenor's counsel the number of affidavits
taken to cdate in the reinvestigation. Mr. Jim Foster, who now
heads Region III's reinvestigation,opposed reopening the in-
vestigation of Zimmer from the beginning, according to a memor-
andum he wrote on September 3, 1981 to James G. Keppler. See
Foster Memorandum, attached and incorporated herein as Exhibit
15. This memorandum not only protests reopening the investi-
gation but further attempts to rebut the QA Report. It is no
surprise, therefore, that in published news reports, attached
and incorporated herein as Exhibit 16, Region III has already

predicted that it will make no significant new findings.

The NRC staff has similarly abdicated its responsibilities
to bring these serious issues into contest before this Licensing
Board. The staff has already recommended an operating license
and remains in ungualified support of CG&E even after the IE
and OIA Reports outlined, in part, the serious breakdown in the
QA program at Zimmer., NRC staff has done no more than inform
the Board that these two critical reports are in the Public
Documents Roum. Certainly this is in violation of the staff's
clear duty to inform the Board about any significant discovery,
regardless of whether the record is open or closed. As the

Commission wrote in Virginia Electric and Power Company (North

Anna Power Station, Units 1 & 2), CLI-76-22, 4 NRC 480, 492 n. 11
(1976), "The Licensing Board, the parties and the public have a
right to be promptly informed of a discovery of this magnitude,
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before staff evaluation of that discovery ... No other policy
is consistent with the staff's obligations to help the Com-
mission fulfill its statutory mandate." Since the Licensing
Board has only the information the parties bring before it,
"disclosure ... goes to the very heart of the adjudicatory
process. Its sacrifice for the sake of expediency cannot be

justified and will not be tolerated." Duke Power Company

(McGuire Nuclear Ststion, Units 1 and 2), ALAB-143, 6AEC 623,

626 (1973).
Additionally, MVPP can make a unique contribution to the

development of these hearings since it represents the principal
grass roots organization in the Cincinnati area concerned about
the safety of the Zimmer plant. In 1980 Intervenor's counsel
conducted a long investigation at Zimmer which led to Thomas
Applegate's whistleblowing disclosures and later served as a major
catalyst for the NRC's 0IA and IE Reports. At this point MVPP
is the uncontradicted expert on the QA breakdown at the Zimmer
nuclear plant. MVPP has collected affidavits, receivead offers
by other witnesses to testify, and received internal documents
that the NRC in its multiple investigations shunned. At this
point the quality assurance and "character and competence" nrob-
lems are so severe that only through a direct challenge to
CG&E's license before this licensing board can these issues
be adequately addressed and hopefully resolved.

Litigation of these new contentions would not delay the
licensing proceeding since other investigations, already set

in motion, must be completed prior to grant of a license to CG&E.
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For example, the criminal investigation that may already have
focused on CG&E management personnel == "suspended" at the present
time -- must be completed before the licensing board can issue

a license with any assurance that CGsE is qualified to operate
Zimmer. OIA, because of institutional delays will not activate
this criminal investigation at least until August, 1982, The
United States Attorney's Office, of course, may take up to a

year to pursue a prosecution depending on the recommendation

of NRC investigators.,

Although these new contentiosns will broaden the scope of
the licensing proceeding, they cannot be ignored. The massive
breakdown of the QA program at Zimmer, acknowledged by the NRC,
and the NRC's abortive attempts tu take corrective action man-
date that this licensing board formally consider the gquality
assurance contentions. CG&E's false statements and the falsi-
fication of records during construction at Zimmer require this
Board to consider the character of the licensee prior to issuing

a license. As the Commission wrote in Houston Lighting and

g;wer Company (South Texas Project, Units 1 and 2), CLI-80-32,
liiNRc 281, 291 n. 4 (1980), "[Tlhe Commission cannot ignore false
séitements in documents submitted to it," and "abdication of
knEwledge, vhether at the construction or coerating phase, couid
foﬁn an independent and sufficient basis for revoking ... or
deA}ing a license ... . 42 U,S8.C, 2232a." Id. at 291.

The licensing board, as the ultimate decisionmaker, alone

bears responsibility at this stage for ensuring that the Zimmer

plant will operate safely and that the licensee is technically



competent and has the regquisite character to run a nuclear
plant. Therefore, the Board should exercise its descretionary
authority to accept these contentions regardless of whether

or not intervenor has met all criteria of 10 CFR 2714. See

Virginia Electric and Power Company (North Anna Power Station,

Units 1 and 2), ALAB-363, 4 NRC 631 (1976).

The United States Congress, CG&E shareholders and the
Cincinnati City Council are disturbed about the serious safety
problems at Zimmer and concerned that even after two lengthy
NRC investigations, there is no assurance that the quality
assurance program at Zimmer is "under control." It is imperative
that the Board admit MVPP's contentions and establish a discovery
schedule for full examination of the Applicant's QA program,
and most importantly CG&E's character and competence.

IV, MVPP MOTION FOR PROTECTIVE ORDER

MVPP, by separate motion, will request a protective order
to protect the identity of those employees who have submitted
affidavits and/or evidence that provides, in part, the basis
for these contentions. Because of the history of harassment
and intimidation of QA/QC personnel at Zimmer, MVPP will ask
that the identify of these employees be kept confidential from
all except the Board.

Counsel has already attached or cited sufficient docu-
mentation to support these contentions and to demonstrate
CG&E's significant role in the QA breakdown at Zimmer. The
full basis for the contentions will be available through
discovery and after confidertiality for affiants and other

witnesses is assured.
- 28 =
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Chairman Palladino 2

O0IA Response

The above EDO comment attempts to obfuscate the real issues by
questioning OIA's understanding of NRC programs and suggesting that
the public health and safety would not have been served if If had
conducted a detailed investigation in this and similar type case:.

First, the issue is whether IE conducted ar adequate investigation
of Mr. Applegate's original allegations, not whether OIA understands
the NRC's mission and priorities. An investigation is defined on
page 4, Chapter 8 of the IE Inspector's Manual as follows:

"An investigation can be defined as an activity conducted as a
result of an incident, accident, reportable occurrence, allegatiors
or canplaint reported by a licensee or others which involves
Ticensable materials or activities to gather, correlate and
evaluate information indepth for the purpose of establishing

the cause, nature, extent, cnd circumstances of a condition or

an occurrence,

“An investigation differs from an incpection in that it is not

a scheduled activity but is a response to an outside stimulus.

It focuses on a specific matter and examines it in detail.

The goal of an investigation is to obtain all pertinent information
available regarding a specific subject or event, Investications
are conducted to determine what nappened, to identify causes,

to detemine compliance or nonconpliance, and to provide the
information necessary to evaluate the sianificance of the
matter. In some instances the results of an investigation may
identify the need for a change in NRC regulations or policy.
The tem”investigation dces not carry with it the implication
of criminality, wrongdoing or dishonesty. A given investigation
may, however, involve these matters.” (Emphasis added.)

Clearly, IE Investigation 50-358/80-9 did not satisfy the above
standards or generally accepted investigative standards of other
Fovernment agencies. It should cledrly be understood that 0IA did
not evaluate IE's investigation based on FBI or other criminal law
enforcement investigative procedures and/or standards. Fundamentals
basic to all investigations were simply not observed in this instance.
The investigative file contained no results of interview at all

nor was there any detailed record of copies of the documentation
reviewed.

Second, the ED0's position that the potential for further reduction
of risk to the public would dictate that investigations of this
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type not be broadened-is without merit in this instance. In this
case the IE investigation did not even review the weld data packages
relative to the specific welds alleged to be defective, nor did the
IE investigation pursue logical leads on the issue of whether the
CG&E QA Manager nrdered the alteration of the NR which allowed the
pipe spool pieces to be released for installation. OIA believes that
the minimal additional resources required to adequately address these
issues would have been more than justified by the potential benefit
to the public health and safety.

Third, OIA believes that the EDO's statement "I have been informed
there are factual inaccuracies in the OIA report" is not supported
by the EDO's detailed comments.

Finally, over the past several years IE has conducted numerous
investigations and inspections of the Zimmer plant. Despite this
presence it is only recently that the dimension of the licensee's
paperwork problem associated with the QA welding program in some
areas has surfaced. A contributing factor to the delay in identifying
this defect might have been that these inspections and investigations
were not sufficiently comprehensive to identify this issue in a
timely manner.

EDO Comment (Second EDO memorandum - Attachment 2)

"Enclosed are the OIE comments relative to the OIA investigative
findings. I would like to specifically direct your attention to

the enclosed weld chronolegies. Clearly, these welds had been
identified and placed in a corrective action system prior to Applegate's
involvement,

"I believe thé OIA report summary (page 2) best characterizes the
safety issue.

'One of Applegate's main allegations was that defective welds
in safety-related systems have been accepted,... By virtue of
prior IE inspections..., it is clear that Region IIl was well
aware of the chronic and long history of welding problems at
Zimmer: specifically, that unacceptable welds in safety-
related systems had for all intents and purposes been accepted
by both the contractor and, in some cases, the licensee.

Based upon these inspections, Region III required the licensee
to rereview radiographs and reports of all welds which had
been accepted for turnover prior to operation; this review
started in October 1979 and portions of this review are still
being studied by Region III.'

"It appears to be irrelevant to debate whether or not the welds had
been accepted; the pertinent fact is that the welds were in a
systen to obtain corrective action.
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"I am confident that the aggregate of licensee and NRC actions
would have resulted in adequate welds prior to the operation of
this plant, irrespective of Applegate's involvement."

OIA Discussion

Enclosure 1 to the second EL0 memorandum is Office of Inspection and
Enforcement Comments entitle. 'Replies to OIA Findings." This document
lists seven OIA findings and discusses each of these findings. Unfortun-
ately, this IE document is not responsive to the four reasons listed by
OIA as the justification for OIA's finding. Rather, it is & selection

of seven portions from the summary section of the OIA report. Enclosure 2
to the same letter is Weld Chronologies and relates to the three welds

in question.

The basis upon which IE<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>