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Summary of Argument

As is discussed in detail infra, Sections 1 and 103 of the
Atomi~ Enercv Act require the Commission to protect proprietary
information from dicz~losure to the general public except under
very limited circumstances not present in this matter. 10 CFR
§ 2.790 was promulgated by the Commission to implement that
Congressional requirement. In enacting that reguirement,
Congress recognized that there were a number of important
public policy interests served by the protection of proprietary
information from public disclosure. Any but the most
restrictive public disclosure of proprietary information could
(1) discourage initiation of research and development Dby
private parties; (2) limit the knowledge of the existence of
such information; (3) impair the Commission's independent
review process; and (4) endanger the position of the United
States as the world leader in nuclear power reactor
technology. These and other compelling reasons of public
policy which mandate the safeguarding of proprietary
information by the Commission are discussed at length in the
Brief. Based on the strong public interest in protection of
proprietary information, Westinghouse submits that the Board,
in applying the balancing test set forth in § 2.790(b)(5) must
give great weight to the uncontroverted evidence presented by

Westinghouse, discussed at length in the Brief, by which



Westinghouse has established the substantial harm to its
competitive position which would be caused if the proprietary

information here involved were to be publicly disclosed.

Westinghouse submits that the evidence of record clearly
establishes that the demonstrated concern for protection of the
Westinghouse competitive position heavily outweighs the right
of the general public to be fully apprised as to the bases for
and effects of the proposed action. The extensive Westinghouse
and Staff testimony which mandate this conclusion stand wholly
uncontroverted. The arguments presented by Decade are utterly
without merit and offer no basis for concluding that the public
interest to be fully apprised as to the bases for and effect of
a proposed action outweighs the demonstrated concern which has
been clearly established by Westinghouse for protection of its
competitive position. As is manifest from the history of
protection of proprietarty information by the Commission, the
balancing test set forth in § 2.790(b)(5) clearly requires an
objective and raticnal balance of the evidence, and such a
balance here favors continued protection for the valuable
Westinghouse proprietary information. Decade claims it needs
to disclose the proprietary Westinghouse information to all its
members as part of a general education campaign as well as to
meet with media representatives to explain "details" of the

proposed sleeving program at Point Beach. Decade has failed to



make any showing as to why the wealth of information on the
subject of steam generator repair currently available to the
public is not sufficient to meet its educational needs. To the
extent that members of the public themselves intervene in
proceedings conducted by the Commission, it is Westinghouse
policy to make such proprietary information available to them
under the terms of an appropriate protective order or
agreement, as has been done here. Thus, those members of the
public interested enough to participate already have access to

the Westinghouse proprietary information.

Finally, Westinghouse submits that the proprietary
information involved in this proceeding should be accorded the
same confidential treatment which was afforded by the
Commission to similar kinds of information in the "Acceptance
Criteria for Emergency Core Cooling Systems for Light Water
Cooled Nuclear Power Reactors" adjudicatory rulemaking
proceeding. In the instant proceeding, Westinghouse has made
the same strong showing of demonstrated concern for protection
of a competitive position as was presented in the ECCS

proceeding.




Argument

I. The Responsibility of the Commission to Protect Proprietary
Information and the Nature of the Balancing Process

10 CFR § 2.790, after providing that f£inal NRC records and
documents regarding certain licensing acticuas or rulemaking
proceedings generally shall be made available for public
inspection, sets forth nine categories of records which are to
be exempted from disclosure. Included within these categories
are "trade secrets and commercial or financial information

obtained from a person and privileged or confidential" - i.e.,

proprietary information. Paragraph (b) of §2.790 sets forth a
special procedure for exempting proprietary information from

public inspection. A person who proposes that the Commission
withhold a document from public disclosure on the ground that

it contains proprietary information must submit an application

for withholding, together with an affidavit which contains "a
full statement of the rcasons on the basis of which it is
claimed that the information should be withheld from public
disclosure” (§2.790(b)(1)(ii)). The statement must address
with specificity certain considerations identified in
§2.790(b) (4) of the regulation which the NRC will take into

account in determining whether the information sought to Dbe

withheld from public disclosure is in fact proprietary.l/

«10w




1£f, after taking into account these considerations, the NRC

determines that the document proposed for exemption from public

disclosure contains proprietary information, the NRC then
applies the balancing test pursuant to paragraph (b)(S) of
§ 2.790. That testé/ balances two factors: (a) "the right
of the public to be fully apprised as to the bases for and
effects of" a proposed Commission acticn, and (2) the

"Jemonstrated concern for protection of a competitive position”

of the owner of the information. Only if the first factor -

l/§2.790 (p) (4) reads as follows:

(4) In making the determination required by paragraph
(b)(3) (i) of this section, the Commissiocn will consider:

(i) wWhether the information has been held in
conficence by its owner;

(ii) Whether the information is of a type customarily
held in confidence by its owner and whether there is a
rational basis therefor:;

(1iii) Whether the information was transmitted to and
raceived by the Commission in confidence:

(iv) Whether the information is available in public
sources;

(v) Whether public disclosure of the information
sought to be withheld is likely to cause substantial harm
to the competitive position of the owner of the
information, taking into account the wvalue of the
information to the owner; the amount of effort or money, if
any, expended by the owner in developing the information;
and the ease or difficulty with which the information could
be properly acquired or duplicated by others.

8/10 CFR § 2.790 (b)(5) reads:

“(i) whether the right of the public to be fully
apprised as to the bases for and effect of the
proposed action outweighs the demonstrated concern for
protection of a competitive position and (ii) whether
the information should be withheld from public
disclosure pursuant to this paragraph.”

alle




the public right to be fully apprised - outweighs the second

factor - the demonstrated concern - is proprietary information

3/

to be made public.=

The protection to be afforded proprietary information by
the NRC is based on the recognition of the public interest in
protecting competitive interests. It is in harmony with the
policy expressed in the Atomic Energy Act of 1954, as
amendedlg/ (hereinafter "AEA") to strengthen free competition
in private enterprise” (AEA § 1(b)) and the responsibilities of
the Commission as mandated by the AEA (see pp. 13 to 25,
infra):; the common law policy of protection of trade secrets
(see pp. 27 to 29, infra); the policy of Congress against
public disclosure of proprietary information as that policy is
reflected in many statutes enacted by the Congress designed to
protect such information from public disclosure (see pp. 29 to
30, infra): the policy underlying the exemptions contained in

the Freedom of Information Act (see pp. 30 to 35, infra';

9/ _.ven here, however, with respect to adjudicatory
licensing proceedings, under 10 CFR § 2.790(c) if a request for
withholding is denied, the owner of the information has the
right to withdraw the information from the Commission. This
right was declared to be an “absolute right" in Westinghouse
Electric Corporation v. NRC, 555 F.2d 82, 88 (3@ Cir. 1977),
where both a reading of the regulation and repeated
representations by the Commission to the Court compelled this

conclusion.

10/ 42 u.s.c. § 2011, et seq.




compelling reasons of public policy which mandate the safe-
guarding of proprietary information by the Commission (see
pp. 35 to 41, infra); and the decision in the ECCS Rulemaking
proceeding with respect to treatment of Westinghouse
proprietary information, including tést information and
information which constitutes "pieces of the puzzle" (see

PP. 42 to 46, 33253). In construing the balancing test 10
CFR § 2.790(b)(4) and in applying that test to the instant
proceeding, the Board should weigh heavily the long-established
public interest in safeguarding proprietary information from
disclosure to the general public, and hence to competitors.

8

A. Section 103 of the AEA Requires the Commission to
Protect Proprietary Information from Public Disclosure
Except Under Very Limited Circumstances

In order to understand the balancing test established
by the Commission, it first is necessary to appreciate the
Commission responsibility under the law for protection of
proprietary information. Commission responsibilities regarding
the treatment of proprietary information are mandated by the

AEA.

The AEA contains a Congressional declaration of policy

which states, inter alia:

alle



“Section 1. Declaration. Atomic
energy is capable of application for
peaceful as well as military purposes. It
is therefore declared tc be the policy of
the United States that

* w &

(b) the development, use and control
of atomic energy shall be directed so as to
promote world peace, improve the general
welfare, increase the standard of living,
and strengthen free competition in private
enterprise."ii/

Section 103 of the AEA (42 U.S.C. § 2133), cited by
the NRC as one of the sections of the AEA authorizing the
adopting of 10 CFR § 2.790l3/ reads in relevant part as
follows:

“(SEC. 103.] COMMERCIAL LICENSES CONDITIONS

(a) The Commission is authorized to
issue licenses to persons applying therefer
to transfer or receive in interstate
commerce, manufacture, produce, transfer,
acquire, possess, use, import or export
. « » utilization or production facilities
for industrial or commercial purposes . . .

(b) The Commission shall issue such
licenses on a non-exclusive basis to persons
applying therefor . . . (3) who agree to
make available to the Commission such

AEA § 1, 42 uU.s.C. § 2011.

11/

12/ section 201 of the Energy Reorganization Act of 1974
(ERA), 42 U.S.C. § 5841, and § 161 of the AEA, 42 U.S.C. § 2201
are the other two provisions cited by the NRC as authorizing
adoption of 10 CFR § 2.790. Section 201 of the ERA merely
establishes the NRC and transfers to it, inter alia, all the
licesing and relatad regulatory functions of the AEC and its
components. Section 161 of the AEA is a broad general powers
provision and does not shed light on the issue here under
consideration.




technical information and data concerning
activities under such licenses as the
Commission may determine necessary to
promote the common defense and security and
to protect the health and safety of the
public. All such information may be used by
the Commission only £for the purposes of the
common defense and security and to protect
the health and safety of the public.”
(emphasis added.)

The statutory history relating to the adoption of Section 103
of the AEA, and in particular the last sentence of Section
103(b), makes it clear that proprietary information developed
by a private party and submitted to the NRC in connection with
its licensing and regulatory function is to be protected from

public disclosure except under very limited circumstances.

The Atomic Energy Act of 1954 had as its antecedent

the Atomic Energy Act of l946£34£/ (the "1946 Act"). Section

7(c) of the 1946 Act, providing for licensing, required that

the licensees:

"agree to make available to the Ccmmission
such technical information and data con-
cerning their activities pursuant to such
licenses as the Commission may determine
necessary to encourage similar activities by
as many licensees as possible.”

Te initial version (hereinafter the "April version") of the

bill to amend the "1946 Act" was introduced into the House of

12.1/42 u.s.c. §§1801-19 (1946), as amended, 42 U.S.C.
§§2011-2296.

wl8e=




Representatives on April 15, 1954 as H.R. 8862, 834 Cong., 24
Sess. (1954), and into the Senate on April 19 (legislative day
April 14), 1954 as S. 3323, 83d Cong., 2d Sess. (1954) .23/
This April version of the proposed amendment deleted the words
"to encourage similar activities by as many licensees as
possible" from the licensing provision of the 1946 Act.iﬁ/
Substituted therefor in the April version was a requirement
that licensees:

"agree to make available to the Commission

such technical information and data

concerning their activities pursuant to such

licenses as the Commission may determine

necessary to promote the common defense and

security and to protect the public health and

safety."

The April version of the bill to amend the 1946 Act
was referred to the Joint Committee on Atomic Energy of the
United States Congress, which subsequently held hearings on the
bill. On May 14, 1954, representatives of the General Electric
Company testified at the hearings and expressed their agreement
with the deletion of the words "to encourage similar activities

by as many licensees as possible"” which appear in the 1946

Act. However, they urged the adoption of language confirming

13/Hearings on H.R. 8862 and S. 3323 Before the Joint
Committee on Atomic Eneragy, 834 Cong., 2d Sess. (1954)
Thereinatter cited as 1954 Joint Committee Hearings).

l4mhe number of the licensing provisicns was changed from
§7 in the 1946 Act to §103 in the AEA.

-16=




that a licensee's right to technical information and know-how

which he had developed would be protected. The testimony of

General Electric with regard to this matter is as follows: 15/

"“(3) Protection of technical information:
Section 103 also imposes a regquirement that
licenses must agree to make available to the
Commission such technical information and
data concerning their activities pursuant to
such licenses as the Conuission may
determine necessary to promote the common
defense and security and to protect the
public health and safety. This raises but
does not answer some serious problems. What
disposition may the Commission make of the
technical data thus secured? Can the
Commission give one licensee's know-how to
anybody else, including his competitors,
without requiring permission or paying
compensation to the licensee who developed
that know-how?

"We are pleased to note that in the
revision of this standard from the form in
which 1t appeared in the 1946 act, the words
“to encourag. similar activities by as many
Ticensees as possible  were deleted. We
presume this indicates an intention to
protect the right to technical information
and know-now. In the hcpe of encouraging a
sound competitive atmosphere we hope that
you will be willing to go one step further
and expressly confirm that a licensee's
right to technical information and know-how
which he has developed will be protected.’

# (emphasis added).

On May 19, 1954, Mr. William A. Steiger, Chairman of

the Committee on Patents of the National Association of

' Manufacturers, also testified at the hearings of the Joint
& 15/me 1954 Joint Committee Hearings at 327.

» -17-




Committee on this matter. In reference to the proposed
amendments to §7 of the 1946 Act, as those amendments appeared
in the April version of H.R. 8862 and S. 3323, Mr. Steiger
noted that the provision whereby a licensee was required, as a
condition of its license, to make available technical
information and data required by the Atomic Energy Commissicn
("AEC") as necessary to promote the common defense and security
and to protect the public health and safety left the judgment
entirely up to the AEC. Accordingly, he urged the Joint
Committee to further revise proposed 5103:22/

"It [§103, as proposed,] should be revised

to state that only such information as is

necessary for the indicated purposes must be

furnished, and that such information is to

be used by the Government only for these

purposes.”

Following the Joint Committee hearing sessions at
which the above testimony was given, a redraft of the proposed
bill to amend the 1946 Act was prepared, incorporating proposed
changes to the April version H.R. 8862 and S. 3323. That
redraft, printed as a Committee Print for Use of the Joint
Committee on Atomic Energy (hereinafter the "May 21

redraft“),ll/

was dated May 21, 1954. With respect to
§103(b), the May 21 redraft modified certain language of the
April version concerning what a licensee must agree to make

available. More significantly for our present discussion, the

16/1954 Joint Committee Hearings at 454.

ll/Joint Committee on Atomic Energy, 83d Cong., 24 Sess.,

-18~




May 21 redraft also added a sentence along the line suggested
by the witnesses quoted above to confirm the right to
protecticn from public disclosure of technical information and
kxnow-how submitted to the AEC. The May 21 redraft thus
provided that the AEC was to issue lic:nses to applicants who,

inter alia:

"agree to make available to the Commission
such technical information and data
concerning activities under such licenses as
the Commission may determine necessary to
promote the common defense and security and
to protect the health and safety of the
public.”

To this was added the following sentence:

"All such information may be used by the
Commission only for the purposes of common
defense and security and to protect the health
and safety of the public and for no other
purpose.” (Emphasis added, .

The testimony discussed above of General Electric Company and
the Committee on Patents of the Naticnal Association of
Manufacturers is the only discussion contained in the Congres-
sional history of the Atomic Energy Act of 1954, as amended,
prior to the date of the May 21 redraft, which explains in any
manner how and why this additional sentence came tO be added to

§103(b) of the May 21 redraft.

(Footnote 17 continued]

Draft in Bill Form Incorporating Changes Proposed to be Made In
H.R. 8862 and Companion Bill S. 3323, 41 (Comm. Print 1954).

el




On June 8, 1954, the Joint Committee conducted
further hearings on the proposed bill to amend the 1946
Act. At those June 8 hearings the version of the bill
before the Joint Committee was the May 21, 1954, redraft.
A discussion was held on the meaning of §103(b) as then
propcsed, and in particular the meaning of the additional
sentence which had been added to that section. The
participants in the discussion at the Joint Committee
hearing on June 8, 1954 were Congressman W. Sterling Cole,
Chairman of the Joint Committee on Atomic Energy,
Congressman Chet Holifield, then a member and later to
become Chairman of the Joint Committee, and Lewis L.
Strauss, Chairman of the Atomic Energy Commission.
Because it is so instructive as to the meaning of the last
sentence of §103(b) of the AEA, the entire discussion
relating to that sentence is set forth here in full:lg/

"Representative HOLIFIELD . . .

"Now I want to go to section b on ;age 4 of

the commercial licenses and without reading

the whole thing, unless it is necessary, the

whole of section b, I want to point out that

the words 'and for no other purpose' at the

end of line 21 actually provide a limitation

against the Government use of such

information for any commercial or industrial

purposes which the Government might want to

use it for. That is my understanding of the

language.

"Mr. STRAUSS. I do not know what those
words were put there for.

18/1954 Joint Committee Hearings at 924-25.
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“Representative HOLIFIELD. I say if
that meaning is clear as I have stated then
we are putting an unnecessary restriction
upon the Government and prohibiting it from
using information which may have been
developed in these facilities and turned
over to the Government for weapon uses but
for other purmoses we are being excluded
from the fiel., and it is a question of
policy as to whether we should oce, but I
call attention to the fact that that is what
the language dces in my opinion.

“"Chairman COLE. It is my recollection
of the purpose of that expression again that
it 1s to prevent, the sentence before it
under subparagraph (3), requires that the
licensee make available to the Commission
any information or data that may flow from
the operation of this license. It permits
the Commission to use that data, that
information, for purposes of the common
defense and security but imposes on the
Commission an obligation that they shall not
pass that information on to outsiders 1in
order to protect the property right, the
commercial right, which a licensee as a
developer of a new procedure, new idea,
should properly have.

"Mr. STRAUSS. In that respect
certainly eminently fair.

“"Representative HOLIFIELD. That was
the purpose of the section, I realize, but
the section goes far beyond that, and I
point out that if it is only the purpose of
the section to protect trade information
that other language should be written in,
and this all-embracing phrase should be
deleted.

“Now if it is the purpose of the bill,
of course, to build up further prohibitory
language against the Government using any of
this information in its own facilities for
its own purposes, why, then that is
something else again. That is not a policy
I agree with, but I think we ought to be
clear on what we have here.

ol=



"I call attention of the counsel to
that language and ask for an explanation at
a later time."12 (Emphasis added.)

It is clear that to Chairman Cole, Representative
Holifield, and Chairman Strauss the "eminently fair purpnse" of
the additional sentence which had been aaded to §103(b) of the
AEA was to impose on the AEC an obligation that it not pass
trade information or data on to others, and that this sentence
was added to the section to protect "the property right, the
commercial rights" in trade information and data which properly
belonged to licensees when they developed such information or
data. The final version of the Atomic Energy Act of 1954 as
passed by the Congress and signed by the President contained in
§103 the last sentence substantially as set forth in the
May 21, 1954 draft.zg/ Despite numerous amendments to the

AEA since it was adopted in 1954, no change has dbeen made to

this provision of §103.

19/No further explanation was located in the
Congressional history of the AEA.

ZQ/Representative Holifield in the quotation supra
objected to the additional words "and for no other purpose”
found in the May 21, 1954 draft because he feared such language
would provide a limitation against the Government use of the
information for any commercial or industrial purpose for which
the Government might want to use such information. The bill
enacted as the AEA deleted the additional words cbjected to by
Representative Holifield. The question as to whether, in light
of such deletion, the Government might have the right to use
proprietary information for the Government's own commercial or
industrial purposes has never been addressed as far as counsel
is aware.

2%



The significance of this legislative history is clear
2.4 unambiguous. Congress obviously intended to change the
thrust of the law from that which had existed under the 1946
Act, wherein licensees were required to furnisn technical
information and data so as to encourage similar activities by
other potential licensees. In the AEA, Congress was providing
a program designed to encourage the peaceful development, use,
and control of atomic energy and to strengthen free competition
in private enterprise (AEA §1, 42 U.S.C. §2011). One method
of effectuating this purpose was to make certain that technical
information and know-how developed by private enterprise would
be protected from disclosure to competitors. The last sentence

of §103(b) was put in the Act to effectuate this goal.

In Westinghouse Electric Corporation v. NRC, supra,

the Court expressly agreed with the view that §103(b) of the
AEA was intended to restrict Commission use of proprietary
information, although the Court rejected an argument that such
restriction precluded disclosure of such information in all
circumstances. (555 F.2d at 88-92.) In discussing the
balancing test as phrased by the Commission in the 1976
Regulations hereunder consideration, the Court, after noting
that in some respects it is "more favorable to the protection

of proprietary information than prior versions," went on to

quote the test and state:




"There is no reason to believe that in
applying this [balancing] test NRC will
disregard the longstanding congressiocnal
policy which disfavors disclosure of
proprietary information or that NRC will
disclose proprietary information other than
such as bears on defense and health and
safety." (555 F.2d at 92; emghasis added.)

Thus, the Court upheld the validity of the Commission
regulation adopting the balancing test in the face of a
challenge to the lawfulness of such adoption. That test, which
is the subject of this Brief, provides the standard for
determining when the Commission (subject to the right of
withdrawal) may disclose proprietary information which bears on
defense and health and safety. Of significance to the present

discussion, the Court in Westinghouse emphasized the policy of

Congress which "disfavors disclosure" of proprietary
information, as that policy is translated intc law in §103(b)
of the AEA. The Commission regulations and the balancing test
contained in those regulations must be construed in light of
the clear Congressional policy and intent discussed by the
Court behind the organic statute which the regulations

imp lement.

B. policy Considerations Involved in Many Federal
Statutes Relating Directly to Proprietary Information
Establish a Congressional Interest .in Protecting
Proprietary Information From Public Disclosure.

The policy evidenced by other statutes enacted by the

Congress makes it clear that Congress recognizes a public

-24-




interest in the protection of proprietary information from
public disclosure. Before reviewing those statutes, however,
and the policy enunciated through such statutes, 2 brief

21/

historical view of protection of trade secrets—' under the

common law is both relevant and helpful.

2l/mhe term "trade secrets" has been defined as "any
formula, pattern, device or compilation of information which is
used in one's business, and which gives him an opportunity to
obtain an advantage over competitors who do not know or use
it. It may be a formula for a chemical compound, a process C.
manufacturing, treating or preserving materials, a pattern for
a machine or other device, or a list of customers. . . .
Generally it relates to the production of goods, as, for
example, a machine or formula for the production of an
article. It may, however, relate to the sale of goods or to
other operations in the business, such as a code for deter-
mining discounts, rebates or other concessions in a price list
or catalogue, or a list of specialized customers, or a method
of bookkeeping or other office management." Restatement of
Torts §757, comment b (1939). The term "trade secrets", as
defined by the Restatement, has Dbeen recognized as covering all
types of valuable confidential information. See, e.g., Kodekey
Electronics, Inc. v. Mechanex Corp., 486 F.2d 449 (10th Cir.
1973) (electronic device); Hulsenbusch v. Davidson Rubber Co.,
344 F.2d 730 (8th Cir. 1965), cert. denied, 382 U.S. 977 (1966)
(manufacturing techniques); Mixing Equipment Co. V.
philadelphia Gear, Inc., 312 F. Supp. 1269 (E.D. Pa. 1970),
modified, 436 F.2d 1308 (3d Cir. 1971) (fruits of research in
the form of charts, graphs, tables; operating and pricing
policies); Harris Manufacturing Co. V. Wwilliams, 157 F. Supp.
779 (W.D. Ark. 1957) (assembly machine; ingredients for
adhesive): International Industries, Inc. v. Warren Petroleum
Corp., 99 F. Supp. 907 (D. Del. 1951), aff'd in part, 248 F.2d
6 3@ cir. 1957) (economic reports and plans); Van Products
Co. v. General welding & Fabricating Co., 419 Pa. 248, 213 A.24
F69 (1965) (chemical compound); 1own & Country House & Home
Service v. Newbera, 3 N.Y.2d 554, 147 N.E.2d 724 (1958)
(customer lists).

Furthermore, "proprietary interests([s] . . . should, in law and
equity, be treated the same as trade secrets". International
tndustries, Inc. v. Warren Pe%roleun Corp., supra, at 915. As
stated by Justice Story in 2 Story, Equity Jurisprudence, §os?
(1st ed. 1836) "and it matters not, in such cases, whether the
secrets be secrets of trade or secrets of title, or other
secrets of the party important to his interests.”




1. Protection of trade secrets is a2 long-
standing and valid principie of common law.

Protection of trade secrets is a long-standing
principle of common law. In at least 36 states trade secrets
have been specifically recognized by the courts,gz/ and
numerous states have enacted statutes adding criminal law

/
sanctions to the common law protection of trade secrets.zi’

The Restatement of Torts sets forth the trade secret

protection as follows:
"One who discloses or uses another's trade
secret, without a privilege to do so, is liable
to the other . . ." (Restatement of Torts, §757
(1939)).
The United States Supreme Court has recognized the
validity of the policy behind protection of trade secrets on

many occasions. Kewanee 0il Co. v. Bicron Corp., 416 U.S. 470

ZZ/See, e.g., Schulenburg v. Signatrol, Inc.,33 Ill.2d
379, 212 N.E.2d 865 (1965), cert. denied, 383 U.S. 959 (1966):
van Products Co. v. General Welding & Fabricating Co., 419 Pa.
348, 213 A.2d 769 (1265); B. F. Goodrich Co. v. Wohlgemuth, 117
Ohio App. 493, 192 N.E.2d 99 (1963); Delaware Chemicals, Inc.
v. Reichhold Chemicals, Inc., 35 De. Ch. 493, 121 A.2d 913
(1956) ; Empire Steam Laundry v. Lozier, 165 Cal. 95, 130 P.
1180 (1913); Tabor v. Hof:man, 118 N.Y. 30, 23 N.E. 12 (1889):
salomeon v. Hertz, 40 N.J.Eg. 400, 2A. 379 (Ch. 1886).

ll/Included among the states having such sanctions are
~ajor industrial states such as California (Cal. Penal Code
Ann. §499¢c (West Supp. 1982): Massachusetts (Mass. Gen. Laws
Ann. Ch. 93, §§42, 42A (1975):; Michigan (Mich. Compl. Laws
§§752.771-.773 (Supp. 1981);: New Jersey (N.J. Stat. Ann.
§2C:20-1, 20-2 (1981)): New York (N.Y. Penal Law §§155.00(6),
155.30(3), 165.07 (McKinney (1973)); Ohio (Ohio Rev. Code Ann.
tit. 13, §§1333.51, 1333.99 (E) (Page 1979)): and Pennsylvania
(18 Pa. Cons. Stat. Ann. §3930 (1973)).
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(1974): United States v. Dubilier Condenser Corp., 289 U.S. 178

(1933); E. I. Du Pont de Nemours Powder Co. v. Masland, 244

U.S. 100 (1917);: Dr. Miles Medical Co. v. John D. Park & Sons

Co., 220 U.S. 373 (1911); Board of Trade v. Christie Grain &

Stock Co., 198 U.S. 236 (1905); Fowle v. Park, 131 U.S. 88

(1889).

The protection accorded the trade secret holder
against disclosure or unauthorized use of a trade secret was
reaffirmed recently by the United States Supreme Court in

Kewanee Oil Co. v. Bicron Corp., supra. In that case the

Supreme Court, reversing the United States Court of Appeals for
the Sixth Circuit, held that the trade secret law of Ohio was
not preempted by federal patent law. In so doing, Mr. Chief
Justice Burger set forth the strong policies which underlie the
protection of trade secrets as follows (at 481):

"The maintenance of standards of commercial

ethics and the encouragement of invention
are the broadly stated policies behind trade

secret law."
In his resounding reiteration of the policy behind trade secret
law the Chief Justice also stated (at 485):

“rrade secret law will encourage invention
in areas where patent law does not reach and
will prompt the independent innovator to
proceed with the discovery and exploitation
or his invention. Competition is fostered .
. « «" (Emphasis added.)

The fostering of competition which underlies the trade

secret law is the same desirable goal which Congress in §1 of
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the AEA declared to be the policy of the United States in
connection with the development, use and control of atomic

enerqgy.

2. Many federal statutes embody protection of
proprietary information

Congress has enacted many statutes which embody the
common law protection of proprietary information. The entire
thrust of these statutes makes it clear that there runs through
the federal law a congressionally mandated policy tc affi.a

protection to proprietary information.

The policy against public disclosure of proprietary
information is so strong that Congress has enacted criminal
sanctions in support of this policy. 18 U.S.C. §1905 makes it
a crime for a government official to disclose information if
not authorized by law to do so. No clearer expression of
Congressional intent to protect proprietary information from
public disclosure can be imagined than a statute which makes it
a crime for a public official to make "known in any manner or
to any extent not authorized by law" information which
"concerns or relates to the trade secrets, processes,
operations, style of work, or apparatus, or to the identity,
confidential statistical data, amount or source of any income,
profits, losses, or expenditures of any person, firm,‘

partnership, corporaticn, or association" (18 U.S.C. §1905).
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At least 27 statutes have been enacted by the Congress
since 1934 which deal with protection of proprietary informa-
tion and are designed to protect trade secrets and proprietary
information from public disclosure. Many of these acts
directly involve the health and safety of the public, yet
afford protection of proprietary informaticn. For example, §15
of the Occupational Safety and Health Act of 1970 (29 U.Ss.C.
§664) provides for confidential treatment of all information
which might reveal a trade secret referred to in 18 U.S.C.
§1905. Likewise, §4 of the Flammable Fabrics Act (15 U.S.C.
§1193(c)) prohibits public lisclosure of information which
contains or relates to trade secrets or other matters referred
to in 18 U.S.C. §1905. The central theme common to all of
these statutes is that proprietary information is to be

protected from public disclosure.

3. The policy underlying the Freedom of
Information Act and the exemptions contained
therein are particularly instructive in
considering NRC authority in this matter.

One of the most important enactments of the Congress
respecting the making public of information possessed by an
agency is the Freedom of Information Act (5 U.S.C. §552)
(hereinafter "FOIA"). The FOIA provides that each agency of
the federal government must make available to the public, with

certain exceptions, all informaticn in its possession (5 U.s.C.
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5552).2i/ Nine specific exceptions are set forth in the FOIA

(S U.8.C. §552 (b))gé/ which provide pro*ecticn from public

disclosure of certain information by exempting such information

from the public disclosure requirements of the Act.

The fourth exemptican of the FOIA relates to proprie-

tary information (§552(b) (4))3§/ and reads as follows:

“(b) This section doces not apply tc matters
that are - . . »

(4) trade secrets and commercial or
financial information obtained
from a persor and privileged or
confidential; . . ."

24/see House of Representatives Report No. 92-1419,
printed in Joint Committee Report dated March, 1975 of the
United States Congress, "Freedom of Information Ac* and
Amendments of 1974 (P.L. 93-502) Source Bock; Legislative
History, Texts, and Other Documents”.

25/These nine specific exemptions of §552 (b) are the
same, word-for-word, as the categories listed in 10 C.F.R.
§2.790(a).

Zﬁ/In 1974, the FOIA was amended in certain respects.
The initial bills in both the Senate and House of Representa-
tives proposing amendments to the FOIA contained suggested
revisions of the proprietary exemption language of §552(b)
(4). During hearings before a Subcommittee of the Committee on
Government Operations, House of Representatives, during May,
1973 there was considerable discussion concerning the proposed
amendments to the proprietary exemption. After the hearings
were concluded, the proposed revisions to the proprietary
exemption contained in §552(b) (4) were eliminated from the
amending legislation and the 1954 amendments to the FOIA, when
subsequently enacted into law, did not change the wording of
§552(b) (4). FOIA Amendments of 1974 (P.L. 93-502). See the
FOIA Act, Print of Hearings before a Subcommittee of the House
Committee on Government Operations on H.R. 5425 and H.R. 49260,
934 Cong. lst Sess. (1973).
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The exemption language of §2.790(a)(4) is patterned

after the above-quoted FOIA exclusion. In interpreting §2.790,
we submit it would be instructive to loock at judicial cases

interpreting §552(b) (4) of the FOIA.

In Westinghouse Electric Corp. v. Schlesinger, 392

F.Supp. 1246 (E.D. Vva. 1974), aff'd, 542 F.2d 1190 (1976) .,

cert. denied., 431 U.S. 924 (1977), the District Court found

that disclosure of an employer information report filed by a
Westinghcuse facility, as well as disclosure of certain other
reports, was prohibited by the proprietary exemption of §552(b)
(4) of the FOIA. 1In so doing, the Court, gquoting from
8ristol-Meyers Co. v. FTC, 424 F.2d 935, 938 (D.C. Cir. 1970),

cert. denied, 400 U.S. 824 (1970), gave the purposezl/

of the

exemption as follows:

27/the District Court opinion also included the following
analyses of the proprietary exemption set forth in §552(b) (4)
(392 F. Supp. at 1250):

"In Sterling Drug Inc. v. F.T.C., 146 U.S. App. D.C.
237, 450 F.2d 698, 709 (1971), the court apparently adopted
the standard for coverage by the exemption which was set
forth in the Senate Report on the Freedom of Information

Act, namely:

'This exception is necessary to protect the
confidentiality of information wnich is obtained by the
Government through guestionnaires or other inquiries, but
which would customarily not be released to the public by
the person from whom it was obtained. This would include
business sales statistics, inventories, customer lists, and
manufacturing processes.’

S. Rep. No. 813, 89th Cong. 24 Sess. 9 (1964).
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“'This provision serves the important
function of protecting the privacy and the
competitive position of the citizen who
offers information to assist government
policymakers.'" (392 F. Supp. at 1250.)

In National Parks & Conservaticon Association v.

Morton, 498 F.2d4 765 (D.C. Cir. 1974), plaintiff brought suit
under the FOIA seeking to enjoin federal officials from
refusing to permit plaintiff to inspect and copy certain
records of the Department of the Interior. The Court of
Appeals for the District of Columbia Circuit reversed and
remanded a District Court decision which had granted a Motion
for Summary Judgment of the Department on the ground that the
lower court needed to make a determination as to whether the
information sought to be protected from disclosure was
"confidential" within the meaning of §552(b) (4) and hence was
"exempt from disclosure" (498 F.2d at 771). In so doing, the
Court of Appeals noted that there was a governmental interest
protected by the exemption--i.e., encouraging cooperation with
the Government 5y persons having information useful to

officials. It then stated (at 768):

[Footnote 27 continued]
The House Reports add:
"1+t would also include information which is confidential,
since a citizen must be able to confide in his Government.
Moreover, where the Government has obligated itself in good
faith not to disclose documents or information which it
receives, it should be able to honor such obligations.'

H.R. Rep. No. 1497, 89th Cong. 2d Sess. 10 (1964)."
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“Apart from encouraging cooperation
with the Government by persons having
information useful to officials, section
§52(b) (4) serves another distinct but
equally important purpose. 1t protects
persons who submit financial or commercial
data to government agencies from the
competitive disadvantages which would
result from its publication.”

The Court went on to review in detail the legislative history
which led to the inclusion of the §552(b)(4) exemption in the
FOIA. 1In this connection it gquoted with approval the following
testimony of a representative of the Department of Justice
urging adoption of the proprietary exemption (498 F.24 at 769):

"'Again, not only as a matter of
fairness, but as a matter of right, and as a
matter basic to our free enterprise system,
private business information should be
afforded appropriate protection, at least
from competitors.'"”

Thus the Court of Appeals reached the following conclusion (at
770):

"As we have already explained, however,
section 552 (b) (4) may be applicable even
though the Government itself has no interest
in keeping the information secret. The
esemption may be invoked for the benefit of
the person who has providad commercial or
financial information if it can be shown
that public disclosure is likely to cause
substantial harm tc his competitive
position.”

It is clear that the policy underlying the proprietary

exemption of §552(b)(4) of the FOIA is indicative of a general

Congressional interest in not authorizing public disclosure of

28/

proprietary information.=

28/aAs expressed by the Attorney General in Attorney
General's Memorandum on the Public Information Section of the
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Based upon the strong common law policy of protection
of trade secrets, based upcon the numerous state and federal
statutory expressions of that policy and based upon :he
considerations underlying and the Court cases construing the
proprietary exemption set forth in §552(b)(4) of the FOIA,
Westinghouse submits that this 3ocard, in applying the balancing
test set forth in §2.790(b)(5) must give great weight tc the
evidence, discussed infra, by which Westinghouse has
established the substantial harm to its competitive position
which would be caused if the proprietary information here

involved were to be publicly disclosed.

cC. Compelling Reasons of Public Policy Mandate the
Safeguarding of Proprietary Information by the
Commission

The safeguarding of proprietary information benefits a

number of significant public interests. Any but the most

[Footnote 28 continued]

Administrative Procedure Act, U.S. Department of Justice, June,
1967 (at 34):

“An important consideration shculd be noted as to
formulae, designs, drawings, research data, etc.,
which, although se“ forth on pieces of paper, are
significant not as records but as items of
valuable property. These may have been developed
by or for the Government at great expense. There
is no indication anywhere in the consideration of
this legislation that the Congress intended, by
subsection (¢), to give away such property to
every citizen or alien who is willing to pay the
price of making a copy. Where similar property
in private hands would be held in confidence,
such property in the hands of the United States
should be covered under exemption (b)(4)."



vestrictive public disclosure could (1) discourage initiation
of research and development by private parties, (2) limit the
xnowledge of the existence of such information, (3) impair the
Commission's independent review process, and (4) endanger the
position of the United States as the world leader in nuclear

power reactor technology.

In the following paragraphs, we discuss the numerous
reasons why any but the most restrictive disclosure of
proprietary information would harm significantly the interests
of the Commission and the public, and would weaken seriously
free competition in private enterprise, thus contravening that

Congressional objective.

In the past, there has always existed a free exchange
of information between industry and the Commission uninhibited
by fears that valuable information would be disclosed to
competitors. Westinghouse submits that the Commission did not
intend the Section 2.790(b)(5) balancing test to be interpreted

in any manner which would inhibit that free exchange.

It is merely stating the obvious to note that the
competitive incentive by a reactor vendor to undertake research
and testing is chilled by the prospect that the results of such
research and testing can and will be made available to

competitors. Furthermore, it follows that the reporting of
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such information to the Commission may be discouraged if the
information thereafter is openly available to competitors or
other unauthorized persons. The result may well be to
encourage disclosure of only the minimum amount of information

pelieved necessary to obtain the sought-after license.

In addition, requiring proprietary information to be
made available to competitors may lead to situations where work
of one vendor no longer can be compared by the NRC against the
work of another vendor. After public disclosure there will be
less incentive to continue research, development and testing
and more incentive to copy or use what the first disclosure
reveals. At present, the Commission is able to review and
evaluate independent and sometimes different solutions to
common problems as well as to cross-check the work of various
reactor vendors. Disclosure of proprietary information could
resu.t in an injurious disruption of this Commission's practice

of independent review, analysis and evaluation.

Moreover, the current protection afforded proprietary

research and test data by the Commission results in more than
one vendor submitting similar information on subjects of
Ccommission interest, thus permitting the Commission, by means
of comparison and cross-checking, to evaluate test accuracy,

etc., without incurring the substantial delay and cost which

would be associated with any research program which it other-




wise might have to conduct in ordrr to independently verify the

accuracy, etc., of the test data.

Furthermore, if vendor proprietary information was
disclosed without restriction, there would be a very great
temptation to merely copy an analysis, problem solution, etc.,
of a competitor which previocusly had secured the approval of

the Commission.

Any incentive to perform research or testing on a
subject which has been investigated and tested by another
vendor also would be weakened. In short, unrestricted
disclosure of proprietary information could seriously impair
the current capability of the Commission to independently
review licensing submissions by reducing the data base and the
number of analysis techniques upon which the Commission's
safety evaluations are presently predicated. Pricing practices
in a competitive market where one vendor could anticipate
receiving the benefits of another vendor's research and
development soon would eliminate the inclusion of an allowance
in the price for independently supported research and
development work, contrary to the public interest. We believe
that independent development work is beneficial to the
industry, the Commission, and the public, and contributes to

nuclear safety. Discouragement of this work should be avoided.
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thought-through" system and provide a ratiocnal
basis for decisions by Westinghouse to hold
information as confidential. (ECCS Transcript
(ECCS Tr.) 4008, lines 1-8, 25; 4009, lines 1-3;
1475, lines 16-23).322/

(2) There is a definite public interest in the
protection of what Congress hag identified as
trade secrets and commercial or financial
information obtained from a person and held
confidential or privileged. (ECCS Tr. 4011,
lines 9-16; 4012, lines 1-7).

(3) The originator of proprietary information has the
right to form its own judgment about the meaning
of the information to its own affairs, goals and
needs (ECCS Tr. 4013, lines 13-25:; 4014,
lines 1-3) and a company does nct lose the right
to protect information if it is unable to
quantify judgments about competitive benefits
(ECCS Tr. 4014, lines 4-14) or because it on
occasion comes to a wrong cenclusion concerning
whether release of the information would damage
its competitive position (ECCS Tr. 4014,

lines 11-16). Neither does a company lose the

30/The standards and criteria noted by Mr. Wiesemann in
his September, 1980 Affidavit are the same as those which were
described to the Board in the ECCS proceeding.
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Conclusion

For all the foregoing reasons, Westinghouse respectfully
requests the Board tc affirm the Staff determination and
continue to accord the Westinghouse proprietary information

protection against public disclosure.

Respectfully submitted,

%{Lﬂ]‘nz CO\»XLMJ&'SL
oI Geuide
S ense X Loy

Counsel for Westxnchouse Electric
Corporation, Appearing Specially

Dated: April 21, 1982
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