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Of ORRICK, HERRINGTON & SUTCLIFFE
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Attorneys for Applicants \ viiea? A5/
Southern California Edison Company \*T “
and San Diego Gas & Electric Company ,,p:,TTQU;
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Docket Nos. 50-3€1 OL
50-3€2 OL

In the Matter of

)

)
SOUTEERN CALIFORNIA )
EDISON COMPANY, ET AL. ) APPLICANTS' MEMORANDUN
) IN OPPOSITION TO MOTION
)
)
)
)
)

FOR CONTINUANCE.

(San Oncfre Nuclear Generating
Station, Units 2 and 3).

1
Introduction

On August 20, 1981, Applicant< were advised by
telephone by Charles E. McClung, Jr., an attorney for Inter-
venor GUARD, that GUARD would be reguesting a continuance of
the hearings scheduled for August 25, 1981 to September 8,

1981. On August 21, 1981, Applicants received a copy of
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"Motion for Continuance and Memorandum in Support Thereot

dated Augu=t 20, 1981. For the reasons stated below,
Applicants ¢rpose GUARD's motion for continuance. -
21
PREPARATION OF TESTIMONY IN SUPPCRT

OF THE EPZ ISSUE DOES NOT EFFECT
HEARING ON THE OTHER ISSUES.

Intervenors are partiallv correct in their
representation of the history of the EPZ issue. The final
wording of that issue wuas set forth in the transcript of
these proceedings dated August 4, 1981. Thu¢® i~=sue is as

follows:

The emerzency response plans fail to meet the
requirements of iC C.F.R. § 50.47(c)(2) because local
emergency planning officials have arbitrarily established the
boundaries of the Plume Exposure EPZ in that they have
mechanically applied a 10 mile boundaryv and taat the
Interagency Agreement (IAEP) among 211 local jurisdictions
defines the EPZ by drawing compass lines on a map of the
area. In determining the exact size of the EPZ, emergency
planning officials have failed to concider the following
local conditions:

topography

meteorology

evacuation routes
demography

jurisdictional boundaries
SAI report

land characteristics

NV D W

However, it must be recognized that the history of
the EPZ issue well precedes August 4, 198l1. By written
proposal of June 17, 1981, Intervenor Carstens, et al.
proposed an issue guestioning the size of the Emergency

Planning Zones. Applicants opposed said contention in
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"Applicants' Memorandum of Law on Appropriate Means for

Determining Size of Plume Exposures and Ingestion Pathway
Emergency Planning Zones for SONGS 2 and 3 Under 10 C.F.R.
50.47 (c)(2)," dated June 22, 1981. By document entitled
"Intervenor GUARD's Comments Concerning the Issue of the Size
of the Emergency Planning Zones," dated June 24, 1981, GUARD
supported the position of Intervenor Carstens, et al.

By oral Order of July 10, 1981, the Board rejected
the proposed EPZ contention as raised by Intervenors, but
allowed submission of a contention gquestiorning how the 10
mile EPZ was determined. Intervenor Carstens, et al.
submitted such a proposed issue on July 23, 1981 and on
August 4, 1981, after some minor word changes, the above
contention was admitted.

The filing dates for testimony related to emergency
planning initially were set according to whether a particular
contention was to be presented by GUARD or Carstens, et al.
With the exception of the EPZ Contention and the Seismic/
Emergency Planning Contention, which is the subject of
Applicante’' pendin, reguest for certification, all issues
were subseqguently determined between Intervenors GUARD and
Carstens, et al. to be presented by GUARD. As to those
contentions, no reason has been presented justifying a
contiriuance. The filing date for such contentions is

August 24, 1981 and such filing is totally separate from the

EPZ Contention. Applicants have already submitted thear
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direct testimony on the EPZ Contention. (Testimony of Messrs.
Murri, Brothe::. Pilmer and Woodard.)
II1I.

INTERVENORS WILL HAVE SUFFICIENT TIME
TO PREPARE AND FILE THEIR EPZ TESTIMONY.

As previously stated, Applicants have filed their
direct testimony on the EPZ Contention. A date was never
formally set for Intervenors' filing of EPZ testimony, but
Applicants had expected Intervenor Carstens, et al. to file
such testimouy by August 24, 1981 Based on the Motion for
Continuance, Applicants do not anticipate such a filing.

Applicants consider that at most, Intervenors GUARD
and Carstens, et al. should be given a date certain for the
filing of their EPZ testimony. Applicants suggest September
14, 1981 for filing of the EPZ testimony. Such date should
not cause any delay in the present hearings.

The Commission has articulated its goal of
completing operating license proceedings prior to completion

of construction. Statement of Policy on Conduct of Licensing

Proceedinags, May 20, 1981. 46 Fed. Reg. 28533. It is clearly

recognized that this prcceeding will not achieve the above
goal. Delays should not be allowed that will unnecessarily

delay issuance of an operating license.

/77
/77
/177
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IV.

A CHANGE IN REPRESENTATION SHO'_D NOT
CAUSE A DELAY IN THE PROCEEDINGS.

It would appear that Carstens, et al. have changed
counsel. Applicants have not received formal notice of any
such change, but the caption of the "Motion for Continuance
and Memorandum in Support Thereocf" notes Ms. Callagher and
Mr. McClung as "Attorneys for GUARD, CARSTENS, ET AL "
Further, at page 2, lines 7-8 of that same document, it is
stated that "The formulation of this contention on the EPZ is
not known to the attorneys for Intervenors GUARD, CARSTENS,
ET AL." 1/ Intervenor Carstens et u!. should not be allowed
to complain of lack of knowledge of the issue since their
attorney, Mr. Wharton, proposed and cptained the issue

linitially. Attorneys for GUARD have known cof the develop-
ment »f the issue since its inception. Any failure to obtain
the final language of the issue reflects their own level of
interest in the emergency planning portion of this
proceeding. In the present instance, a change of attorneys

does not warrant delay.

/177

1/ It would appear Mr. Carstens has undergone a change of
heart concerning representation by anyone other than Mr.
Wharton. See, the Declaration of August S. Carstens,
dated June 18, 1981, filed herein in opposition to
Applicants' motion for consolidation and designation of
CUARD as lead counsel for emergency planning contentions.
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At all times during this proceeding, Intervenor

Carstens, et al. have been represented by Richard J.
Wharton. Intervenor GUARD was represented by counsel at all
times. The procedure followed in arriving at the subject
issues was never copposed. [Cf. Motion for Continuance and
Memorandum in Support Thereof, August 20, 1981, page 2, lines
22-25.) The GUARD attorneys are familiar with this case,
including the EPZ issue involved, and have even submitted
argument in favor of that :issue. The fact they may now have
to prepare a direct case on this issue is not so burdensome
as to warrant a continuance.
V.
CERTIFICATION OF THE EMERGENCY PLANNING/

SEISMIC ISSUE DOES NOT WARRANT A DELAY
IN THE PROCEEDINGS.

Intervenors contend thst a continuance should be
granted pending resclution of the issue proposed for
certification to the Commission. Applicants oppose such a
continuance. It is the clear intent of the regulations that
the certification of a question tc¢ the Commissior is not
expected to stay zny portion of the proceedings (10 C.F.R.

§ 2.730(g). The argument of lesser resources is not a valid

reason for delay. The Commission has stated:

"While a board should endeavor to conduct the
proceeding in a manner that takes account of
the special circumstances faced by any
participant, the fact that a party wmay have
personal or other obligations or possess




fewer resources than others to direct to the
proceeding does not relieve that party of its

2 hearing obligations.™ (Stat'ment of Policy
on Zonduct of Licensing Proceedings, May 20,
3 1981 46 Fed. Reg. 28533, 28534.)

The presence of Applicants' Recuest for

5 Certification on a separate issue does not justify any delay
6 and certainly not the delay of the entire proceeding. i
7 VI.

8 INTERVENORS HAVE HAD SUFFICIENT

s TIME TO PREPARE THEIR CASE. _

10 Intervenors apparently seei a continuance simply to
n prepare their case. They allege a cor’inuance would allow

12 them time to confer with FEMA and obtain "vital information."
13 (Moticn for Continuance and Memorandum in Support Thereof,

14 ' August 20, 1981, p.3.) Applicants find it incredible that

15 Intervenors would pose such an argument a mere five (5) days
16 /77
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22 /17
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prior to the commencement of hearings. GUARD has had ample
time and opportunity to consult with FEMA and to otherwise
orepare its case. It is Intervenors' obligation to meet the
schedules they have previously agreed upon.
Dated: August 24, 1981.

Respectfully submitted,

DAVID R. PIGOTT

EDWARD B. ROGIN

SAMUEL B. CASEY

Of ORRICK, RLERINCTON & SUTCLIFFE
A Frofessional Tosrporation

CHARLES R. KOCHER
JAMES A. BEOLETTO
SOUTHERN CALIFORNIA EDISON COMPANY

Attorneys for Applicants
SOUTHERN CALIFORNIA EDISON COMPANY
and SAN DIEGO GAS & ELECTRIC COMPANY

/s/ David R. Pigo=t

David R. Pigott
One of Counsel for Applicants

By
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CERTIFICATE OF SERVICE BY MAIL

i declare that:

I am employed in the City and County of San Francisco,

California by one of the counsel for Applicants Southern

Czlifornies Edison Company and San Diego Gas & Electric Company

herein.

I am over the age of eighteen years and not a party

to the . - n-entitled action; my business address is 600
Montgo: = St., 10th Fl., San Francisco, California 94111.

On August 24, 1981, I served the following:

APPLICANTS' MEMORANDUM IN OPPOSITION
TV MOTION FOR CONTINUANCE

by placing a true copy thereof enclosed in an envelope and
deposited in the United States mail, first class, at San

Francisco, California, addressed as follows:

See Attached List

Dated this 24th day of August « 1981

at San Francisco, California.

I declare under penalty of perjury that the fore-

going is true and correct.

¥

M. L. BARRON
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James L. Kelley, Chairmaan

Administrative Judge

Atomic Safety and Licensing
Beard

U.S. Nuclear Regulatory Comm.

Washington, D.C. 20555

Dr. Cadet H. Hand, Jr.
Administrative Judge

c/o Bodega Marine Lab.
University of California
P.O. Box 247

Bodega Bay, CA 94923

Mrs. Elizabeth Johnson
Administrative Judge

Oak Ridge National Lab.
P.O. Box X, Bldg. 3500
Oak Ridge, Tenn. 37830

Lawrence J. Chandler, Esq.

Richard K. Hoefling, Esqg.

Donald Hassell, Esgqg.

Office of the Executive
Legal Director

U.S. Nuclear Regulatory Comm.

Washington, D.C. 20555

Phyllis M. Gallagher, Esqg.

1695 W, Crescent Ave., Ste. 222

Anaheim, <4 92801
Lloyd vo:r Haden
2089 Foothill Drive
Vista, CA 92083

Mrs. Lyn Harris Hicks
GUARD

3908 Calle Ariana

San Clemente, CA 92801

James F. Davis, State Geo.
Division of Mines and Geo.
1416 Ninth St., Rm. 1341
Sacramento, CA 95814

Richard J. wWwharton, Esq.
School of Law
University of San Diego
Alcala Park

San Diego, CA 92110

David W. Gilman

Robert G. Lacy

San Diego Gas & Electric Co,
P.O. Box 1831

San Diego, CA 92112

Robert Dietch, Vice Pres.
Southern California Edison Co.
2244 walnut Grove Ave.

P.O. Box 800

Rosemead, CA 91770

Alan R. Watts, Esqg.

Daniel K. Spradlin, Ecgq.
Rourke & Woodruff
California First Bank Bldg.
10555 N. Main Street

Santa Ana, CA 92701

Jaanice E. Kerr, Esq.

J. Calvin Simpson, Esg.

Lawrence Q. Garcia, Esqg.
California Public Utilities Comm.
5066 State Bldg.
San Francisco, CA 94102
Atomic Safety and Licensing Bd.
U.S. Nuclear Regulatory Comm.
Washington, D.C. 20555

Docketing and Service Section
Office of the Secretary
U.S. Nuclear Regulatory Comm.
Washington, D.C. 20555

Charles E. McClung, Jr. Esqg.
23521 Paseo de Valencia, Ste. 208
Laguna Hills, CA 92653
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James Hunt, Directcr

San Diego Office of
Disaster Preparedness

5201 Ruffin koad

San Diego, CA

Jack Stowe, Manager
3030 Avenida del Presidente
San Clemente, CA 92672

Cynthia Ferguson

Emergency Coordinatnr

City of San Juan Capistrano
32400 Paseo Adelanto

San Juan Capist:ano, CA 92675

Lt. Col. J. E. Wallace
Marine Corps Base
Camp Pendleton, CA 92055
Ron Coleman, Fire Chief
£an Clemente City Hall
100 Avenida Presidio

San Clemente, CA 92672

Jill Swanson

Emergency Coordinator
Capistrano Unified School Dist.
32972 Calle Perfecto

€an Juan Capistrano, CA 92675

Barbara Fox, Assistant Director
General Services Agency

County of Orange

900 N. Broadway

Santa Ana, CA 92701

Calvin Nash, Director
Disaster Services

American Red Cross

601 N. Golden Circle Drive
P.0. Box 11374
Santa Ana, CA 92711
Don Poorman, Manager
Communications Center
County of Orange

481 The City Drive
Orange, CA 92668

Bert Turner, Manager
Emergency Services Division
General Services Agency

625 N. Ross S5t., Rm. B-169
Santa Ana, CA 92701

Chief Benjamin Killingsworth
Border Division K+« :dguarters
California Highway fatrol
P.O. Box 20522

Sar Diego, CA 92120

David H. Roper

Deputy District Director
- Operations

120 S. Spring St.

Los Angeles, CA 90012



o 1 CERTIFICATE OF SERVICE BY MAIL

2
I declare that:
3 :
] I am employed in the City and County of San Francisco,
s California by orne of the counsel for Applicants Southern
d California Edison Company and San Diejo Gas & Electric Company
herein
7
s I am over the age of eighteen years and not a party
" to the within-entitled action; my business address is 600
10 Montgomery St., 10th Fl., San Francisco, California 94111.-
1" On August 24, 1981, I served the following:
i
12 APPLICANTS' TRIAL MEMORANDUM - EMERGENCY
PLANNING & PREPAREINESS
13
& by placing a true copy thereof enclosed in an envelope and
1% deposited in the United States mail, first class, a% San
i Francisco, California, addressed as follows:
17
18 See Attached List
19
20 Dated this _ 24th day cf _August » 1981
; —<ath y
21 at San Francisco, California.
2 I declare under penalty cf perjury that the fore-
2 going is true and correct.
24

Y/ o

25 M. L. BARRON
26
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James L. Kelley, Chairman

Administrative Judge

Atomic Safety and Licensing
Board

U.S. Nuclear Regulatory Comm.

wWashington, D.C. 20555

Dr. Cadet H. Hand, Jr.
Administrative Judge

c/o Bodega Marine Lab.
University of California
P.O. Box 247

Bodega Bay, CA 949272

Mrs. Elizabeth Johnson
Administrative Judge

Oak Ridge National Lab.
P.0. Box X, Bldg. 3500
Oak Pidge, Tenn. 37830

Lawrence J. Chandler, Esqg.

Richard K. Hoefling, Esqg.

Donald Hassell, Isq.

Office of the Executive
Legal Director

U.S. Nuclear Regulatory comm.

Washinoton, D.C. 20555

Phyllis M. Gall:gher, Esq.
1695 W. Crescent Ave., Ste. 222
Anaheim, CA 92801

Lloyd von Haden
2089 Foothill Drive
Vista, CA 92083

Mrs. Lvn Harris Hicks
GUARD

3908 Calle Ariana

San Clemente, CA 92801

Jarm¢  F. Davis, State Geo.
Division of Mines and Geo.
1416 Ninth St., Rm. 1341
Sacramento, CA 95814

Richard J. Wharton, Isq.
School of Law
University of San Diego
Alcala Park

San Diego, CA 92110

David W. Gilman

Robert G. Lacy

San Diego Gas & Electric Co.
P.O. Box 1831

San Diego, CA 9211’

Robert Dietch, Vice Pres.
Southern California Ecison Co.
2244 wWalnut Grove Ave.

P.0O. Box 800

Rosemead, CA 91770

Alan R. Watts, Esqg.
Daniel K. Spradlin,
Rourke & Woodruff
California First Bank Bldg.
10555 N. Main Street

Santa Ana, CA 92701

Esqg.

Janice E. Kerr, Esg.

J. Calvin Simpson, Esg.

Lawrence Q. Garcia, Esg.
California Public Utilities Comm.
5066 State Bldg.
San Francisco, CA 94102
Atomic Safety and Licensing Bd.
U.S. Nuclear Kegulatory Comm.
Washington, D.C. 20555

Docketing and Service Section
Office of the Secretary
U.S. Nuclear Regulatory Comm.
Washington, D.C. 20555

Charles E. McClung, Jr. Esqg.
23521 Paseo de Valencia, Ste. 308
Laguna Hills, CA 92653
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James Hunt, Director

San Diego Office of
Disaster Preparednesc

5201 Ruffin Road

San Diego, CA

Jack Stowe, Manager
3030 Avenida del Presidente
San Clemente, CA 92672

Cynthia Ferguson

Emergency Coordinator

City of San Juan Capistrano
32400 Paseo Adelanto

San Juan Capistrano, CA 92675
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Marine Ccrops Base
Camp Pendleton, CA 92055
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Ron Coleman, Fire Chief
San Clemente City Hall
100 Avenida Presidio
San Clemente, CA 92672
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32972 Calle Perfecto
San Juan Capistrano, CA 92675
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General Services Agency
County of Orange

900 N. Broadway

Santa Ana, CA 92701
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Calvin Nash, Director
Disaster Services

American Red Cross

601 N. Golden Circle Drive
P.O. Box 11374

Santa Ana, CA 92711
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Don Poorman, Manager
Communications Center
County of Orange

481 The City Drive
Orange, CA 2668
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Capistrano Unified School Dist.

Barbara Fox, Assistant Director

Bert Turner, Manayer
Emergency Services Division
General Services Agency

625 N. Ross St., Rm. B-169
Santa Ana, CA 92701

Chief Benjamin Killingsworth
Border Division Headquarters
California Highway Patrol
P.0O. Box 20522

San Diego, CA 92120

David H. Roper

Deputy District Director
- Operations

120 s. Spring St.

Los Angeles, CA 90012




