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(William B. McGuire Nuclear
Station, Units ; and 2/

CESG'S BRIEF--APPEAL OF INITIAL AND
SUPPLELMMNTAL INITIAL DECISIONS

CESG took exceptions to the Initial Decision (ID) and
Supplemental Initial Decision (SID) in the instant matter
June 8, 198l. It herewith files its brief in support of the
exceptions. The brief is in three parts, General, Proceduraul,
and Substantive.

GENERAL
3 CLESG appeals the 1D and SID because it perceives that
neither of these decisions reflectes an impartial reading of
an equitably developed record but is, instead, the product of
& process, the object of which is the fostering of a nuclear
generation industry by the issuance of licenses once the

criteria of INRC staff have been met.

2o An ASLB 1s given control of the course of & hearing,
substantial
10 CFR Puit 2. 4 conseqguence is a degree of convrol

over the outcome of the hearing. 0oy the rejection of witnesses,
the denial of subpoenas for witnesses, the selective exclusion
of proferred exhibits, the Atomic Safety and Licensing Board
(ASLB) materially interfered with and hampered CESG's opportunity

to meke its contribution to the record.
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Se The SID is an exercise in making a license authorization

appear credible to oue unacquainted with the full recor? and

with intervenor's proposed findings of fact. The primary,

implicit consideration of the ASLU appears to have been the
implementation of the current NKC policy of the expedited

issuance of operating licenses. This 1s consistent with the

NRC's concern that "the cost of . . . delay could reach

billions of d. llars."™ (Statement of Policy on Conduct of

Licensing Froceedings, p. 2, bMay 20, 198l)

4. No intervenor has succeeded in having an operating '
license application denied. The several construction permit
applications that have failed were withdrawn, not denied by
the NRC. Yet there have been serious accidents., The licen- ing
process clearly cannot be relied on to provide a safe plant.
S. The Fermi-l license was vigorously contested. The
license issued. An accident involving partial meltdown
occurred early in the operation of this newly licensed
"commercial reactor". The NRC I and E ;rocess did not detect
the operational absurdity of leak detection in the vicinity
of combustible polyurethane foam at Srowns Ferry. The result
was a grave accident which, but for the ingenuity of an
operator in devising an unspecified procedure, would have
resulted in an exposed core and possibly meltdown. The
public will be a long time paying the hundred million dollar

cost to repalr the gutted electrical system of the plant.

The accident at Three Mile Island unit 2 is the best known



and most extensively documented case of the failure of the
NRC's regulatory process to work. The appeal Board is urged
v0 refer to the two articles by Daniel Ford in the New ;brker
magazine, . HRepeated valid indications
of technical faults were ignored at the management level.

6. Although the NHC has appeared to make a fetish of
learning lessons from the TMI experience it has shown no
indication of having learned the major lesson. Given the
enormous amount Of radioactivity generated by fission, and
the geologically long periods of time for sume of the radio-
nuclides to decay to harmless levels; given & process which
requires of some itens of equipment completely reliable
performance and freedom from fallure; given a dependence on
the making of correct judgments and the correct execution of
a variety of actions of a great number of ordinary human
beings ranging from pipe fitters to corporate presidents and
NRC commissioners: the regulatory process is doomed to be
inadequate for the near term and far term rreservation of
public health and safety.

7. The instant ID and S1D have the potential for irreparable
harm to the public by reason of the immediate effestiveness
rule. It is reasonable and proper for the actions of an agency
staff to be reviewed by authority within the agency. However
in matters of cardinal importance a competent review by an
authority outside the agency 1s necessary. The

inmmediate effectiveness rule of the NRC authorizes licensing

action before review in a federal court. If the action has




the potential for harm, the harm can done before a stay

can be orxdered by higher authority. A complicating problem

1

L
iz the reluctance of the D.C. Circuit to deal with substan-

tive matters outside the arva of legal expertise. More
than not these matters are returmed to the NRC for reconsider-
ation. A scilence court of competent, disinterested persons
would be a valuable ad junct to the Circuit.
The mindset within the NRC is an almost insuperable
bstacle to unbiased decisions. CESG's psychologist witnesses
lThe structure of the is hierarchicsal.

»

Lower level members in the organization accept the values of

higher level members; they act in accord with policy (Tr. 3840-3),

in a group situation individual judgments tend to a higher level

~isk taking than the individual, by himself, would take
o837-40). 0Once committed to a course an individual takes
items tl support that course,
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. Group think and risky shift in the NRC are clearly

present, In the fage of three unexpected, costly and dangerous
accidents 1in 400 reactor operuting years, NHC dogma stiil

asserts the probablility of a serious acclident as one in

20,000 years. After the humbling experience of Till-Z, the
egency requires supplemental EIS's for very serious accidents,
efter June, 1l960.. McGuire, & thin shell containment near a
population center is grand-fathered. Although CESG pointed out
these two speclal circumstances in its arguncnt to accept
Coutention 5, calling for such an EIS supplement, the ASLB
denied the request. The Staff, in this proceeding, accepted

the aApplicant's theory that TLl-2 was the only credible eaccident.
Credibilty bas to do with believeability. 1Is the eveut possible?
The greutest number of postulated accidents involve pipe breuaks.
Fipe breaks are not unusual. Indeed & lerge pipe break occurred
at Indian Point., It was on the secondary side. Had it been on
the primary side it would bave :.n regarded as & major accident.
The Staff concern with the st..~t. 1 integrity of the primary
side, the reyuirement of an ECCS a.2 all prima facie testimouy

% the credibllity of pipe .reaks on the primary side.

10. Group think and risky shift ure evident in regard to the
waste problem. 4lthough 1t 1s recoguized tiut geologicul,
selesmic, and glaclation chaunges will occur during the period
radicactive waste remains significantly active, and although
there 1s no demonstrated capucity to accurately predict such
changes, and although clearly no one is in a position to iupose

monitoring responsibilities on governments aiad pevples of the



future, nevertheless 1t 1is IiC policy to geunerate ever increus-
ing amounts of waste by continuing to l.cense plauts for
construction and operation. ’

11. The Applicant made it clear to the ASLL that it wislied

to obtain its operating license in time for sumer peuk,

elleging that it was necessary to shut down Ocoaee-l, an 671

LW nuclear station, for a fifteen week period for refueling

end maintenunce in July. The ASLB was responsive to the
Applicant's pleu. In accordance with the Applicant's proposal,
the ASLDL decided to not hear admitted contentions & and 4, both
concerned with the consequences of contuinment breach based

on a determinatiol made during the course of the hearing that

the Applicant was not likely to repeat the sequence of events
resulting in core exposure at Til-2., The ASLE left CESG dangling
in regard to 1ts determination. CESG's counsel raised the matter
in the closing hours of what proved tc be the final day (Tr. 5233/,
Applicant's counsel, having announced that he was prepared to
make a closing argument (Ir. 5230), proceedsd to do so with the
concurrence of the ASLB (Tr, 5233,. Staff wus not ready with
concluding remarks and did not think "it 1s appropriate to
conclude" (Tr. 5242). The Chairmen's inquiry as to whether CLESG
was ready to proceed on Contentions O and 4 gave no intimation
that the ASLB was not disposed to hear these contentions (Tr.
$247). In the course of what CLiUG's counsel was permitted to
believe were "intermedlate remarxs" in resjonse to Applicant

(Tr. 5248, the Chairman interjected thrt Contentions 3 and 4

"were acceptable in this proceeding cor*ingent upon other
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matters being met which the Commission set ror us"™ (Tr. 524G;.
Thie was the first clear indicetion to CESG that Applicgnt's
theosy had been accepted by the ASLB. The hearing closed

(Tr. 5257) withcut an explicit ruling in the matter, or any
further reference to it, It was a de faucto decision with

no opportunity provided for reply.

12.  Although the heuring was reopened to deal with the hydrogen
question, reseurch in the matter is fur from complete. There
are serious differences in some of the findings. Four reseerch
rerorts were provided the ASLD aud the purties during the
hearing, all withcut evaluative comment from the Staff us to
significance, desypite the rules in this regurd (Tr. 2048;.
Thesc were the Sundla report, and covering letters, CLSG Lxk.

40 and 404; the Strellow report and covering ueworundua, Staftr
Exli, F; the Brookhawn report and memorandwm, CESG Lxh, $¢; and
an ReDA report, Stuff Lxh. M. Of these the Strehlow report was
not offered into evidence by the Staff and the brookhaven and
RaDA reports were not aamitted for the trath of the matter

(SID EXuibits, footnote). The last minute ajpesrance of these
documents, which relate igniter performaunce, hydrogen detonaticn,
and alternative means of dealing with hydrogen generation to
accldent scenarios, made impossible further discovery or the
securing of witnesses by CESG. CESG's efforts to subjoena
witnesses who could validate these documents were opposed by
the other parties und denied by the ASLB (1r. 45674-5012).
Staff's counsel was concerned with closirg the record; research,

however unresolved the matter, is ongoing (Tr. S012-3),
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13. The ASLB rejected CESG's technicul witness on the grounds
of lacking qualificetion. This witness has been active'as '
& witness for and represeatative of CESG since the construction
permit stege. The volr dire by Applicant showed that he was
not a structursl engineer. Witnesd prefiled testimony (Tr.

at 3760, and supplemental direct testimony (Tr. 3767-38675)

et no point have him expressing opinion as a structural
engineer--unless it be that he testified on the basis that
efter a containment pressure ~xceeds the failure pressure that
it no longer can be relied on t¢ contuin its gaseous content.
Lven if his testimony relating to ccatainment capability were
excluded there is no tasis for excluding his testimo., on
chemical and vhysical matters, as the ASLB iid. By excluding
the testimony of CE5G's witness and denying subpoenas which
cculd have resulted in the validation of NRC contract reports
raising doubts about the efficecy of the hydrogen igniter
system and considering scenarios more hazardous than S2D,
Applicant's approximetion to the TLI-2 event, the ASLB

assured a record which, on balance, would provide more
testimony su)pporting license authorization then not. The
destruction of CESG's proferred contribution to the record

was completed by the refusal to receive as exhihits 18

CESG exhibits, seven of which were from NRC contracted research,
six from NSAC studies of the TMI-Z2 accident, anu five of which
were NRC letters.

14, In the SID conclusion that operationm of the plant would

pPose no undue risk to public health and safety the ASLB ignored



“he Staff conception of risk which is embodied in the supple=-
aental environmental statement for the Virgil C. Summer plant
(NUREG-534, discussion of risk). Risk involves accideﬂ;
probebdbil’ ty and consequences. 4n accident not credible is

an accident not rossible, 4n accicent not possible has a

zero probability of occurrence. An accldent that is possible
has a finite probability of occurrence, however small. When
consequence becomes involved, & ma jor consequence requires the
probability of occurrence to be correspondingly small. The
poesibility for licGuire plant operators, sometime during the

40 year term of the license¢, to fail to follow correct procedure
in the case of a stuck PORV exists. The protebility may not be
known to us, but it is finite, aonzero. There are other acoid-
ents that are credible, possible. Pipes and valves can break
or seriously leak. Over-pressure events cen occur. The
credibility of such events, indeec the actual cccurrence of
necessary preconditions is attested to in the ATWS paper (WASH-
i270). Over-pressure substantially increases the probability
of reactor coolant system boundery fuilure. There are many
points in the coolant system which can be the site of a flaw

or of damage or metali fatigue. These &ll coutribute to the
increased probability of failure. A seismic event by addition-
elly stressing a weak spot contribuves further to the probabil-
ity of failure. A proper consideration of accident sequences
is recognition that the ECCS may fuil, at least in part, to
oyerate., Earlier use may have reduced accumulutor content., #&n

cnsite power feilure 'will deprive the plant of coolent pump,



and containment spray operation. The proper

. ¥ ~} b | - ” -~ 1 & vr -~ T £ C
1ese probablilities, some as sums, some &as

.
s necessary to obtain a reasonuble and Justifieble

of the overall probability cof hydrogen release.
e probabllities are actuurially, empiricully determined.
probabilities of CESG Exh, 61, Table ¢-1, Dominant
accident Sequerces--Sequoyah rlant, are estimated. They are
also non It 1s obvious that a large release from a
MoGuire containment couli, dependiag on wind direction, do
substuntial harm to people in Charlotte. There is the poten=-
tial for a FPWR-1 release making & large area unfii, dangerous
for cupation. oSuch a risk, the product of a me jor consequence
and & non=-zero pre cility does not support the conclusion that
substantial quantities of hydrogen will not be generated and
that the McGuire facility can be operated without undue risk
t¢ the public health and safety. One TMl-2 accident in 400
reactor operating years reducces to farcicality the probabilities
in the Reactor Safety Study (wWash-1400) and in

lable 9=-1., There 1s no demcnstration, Jjust continued wishful
thinking, that the results nf "lessons learned" will have any
effect in the real world. Urdue. What on earth in quantifiable
terms 1s "undue"? Just how many deaths would qualify as not
"undue"? Just how much property damege and loss? If the NRC
is going to pley & numbers gonme as it has done in its first
gupplemental envirconmental statement in regard to the consequences
of serious accidents then it must, in consistency and fairness

permit a hearing as-to the consequences of contalnment breach




at McGuire. This requires hearing Contentions 3, 4, S and 6.
15. After disqualifying the technical witness ;1Uf0rrgd 0y
CESG and excluding all testimony by this witness from the record
the ASLB chairmen indicated that CESG still had the opportunity
to make its case, based on the record and reasoning in its
proposed findings of faet. This CESG did. In the 1D the
ASLE formally rebutted the findings proposec by CiS5G. In the
S1D there wes neither rebuttal of CioG's proposed fiadings nor
a recognition that they existed. The findings proposed show,
based on exhibits received into tkhe record, primarily applicant's
SA and 8B, that for the S2D scenario taken as Applicant's base
cas that there will be regions of the ice condenser from
ydrogen, unmixed with air, will issue. In the absence
of air this hydrogen will not ignite. Due to its low density
it will rise to the top of the containment. After a sufficient
time for diffusive mixing with air this mass will become com-
bustible and will be ignited by the dome igniters (CESG Findings
of Fact, 36-40). The only supportable conclusion 1s that,
during the course of a hydrogen release acciden® the hydrogen
in the several regions of the containment will not be uniformly
mixed wi a air and will not combust in the menner testified to
by Applicant and assented to by Staff. This 1s not a unique
view on the part of CESG. It 1s advauced by batelle in [NURLG/
Cr.-1219, CESG's disellowed Exh., 44. It 1s advanced in the

Sandia National laboratories report on &n analysis of hydrogen

mitigation for Sequoyah degraded core accidents (CESG Exh. 40A).

The supervisor of this study, I Marshall Berman, was a Staff
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oducet Berman wt L ualifie li.s research grouj
of five members had been working on the problem of hydrogen

in an ice condenser containment f year and a

Various mitigation schemes had been evaluasted, including

igniters. ObDerman.repeatedly testified ¢hat there was danger

4

in reliance on the igniter system, not only of combustion
buv also of detonation (Tr. 4094-4101, & It 1s his
testimony that the risk of igniters B¢ (Tr.
4103). oSandia and NKC staff are uc ‘ (Tr. 4084 ).
Much research is yet to
rule, the present rule is
The ASLD dismisses berman's ¢ with
recognize that high concentrations
ible and c¢ seur (81D ppe 26-7).
gh the ASLE ccC 3 there 1s no danger of detonatlion,
an expert on detonation the day
the record, closed,
t detonation in an ice condenser
lity and should be made the subject o
be undertaken by akl, i and TVa. otaff
board
conpetent and
combustion to arrive at an apparent

McGuire may be licensed to operate.
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16. On June 24, 1981, the Commissioners requested a response
by the parties to two questions. One concerned the triggering
eignal for the igniter system in a LOCA. CESG's technital
witness, after responding to the questiors, was permitted to
discuss another, related matter, the indication for turaning the
igniter system off. He commented that the CLASIX computer

code, on which applicant's defence against dangerous concentra-
tions of hydrogenAIB based, assumesuniform hydrogen/air ratios
in the several parts of the containment and that this is unreal-
istic. He further observed that at the high rates of steam and
hydrogen release predicted by the MARCH code for the S2D event
that the flow of the air return fans would be dwarfed and the
result would be the issuance of substantially pure uydrogen
from large portions of the ice condenser. Hoger latson, Director
of Reactor Safety, concurred in the observations as to the iaad
equacy of avallable computer codes and recognized that the
observations as to how pure hydrogen would be produced and make
its way to the dome contributed an additional nuance to his
understending of the problem. These matters would be the subject
or NRC research during the remainder of 1581 (Transcript of
Commission leeting, Jure 24, 1981, 2:00-3:30 FLi). Dr. Matson's
response to CESG's techi..cal witness does not accord wi*h the
ASLB's rejection of this witness.

17. The Commissioners decided June 29, 1v8l1, to permit auth-
orization of the McGuire license. This CLSG believes, is due

tc the predisposition mentioned foregoing, Stuff input to the

Commission, lack of & detailed femiliarity with the record,
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prarticularly the Berman teostimony, and a failure to think

through the matter of hydrogen non-combustion due to an
insufticlency of oxygen. The last line of defense ol the

public is this Appeal Board who, it is fervently hoped, will
consider the problems in depth and not issue a cdecision until
each member has arrived &t his position by his own processes,
electing the dirficult course of thinkiag the matters through
rather than choosing a witness to rely on. The consequences

of proceeding with authorization are grave. Although an ice
condenser containment will withstand more than 15 psig internal
rressure, the range of hydrogen deflagration pressures goes

to a high of about 190 psig (CESG Exh, 46). In a detonation
mode the pressure can reach twice this value (ChLG kExh. 404,

pP. 31). There bas beea ro proof that LOCA's other than the

TMI-2 stuck FORV cannot occur at licGuire. There is no experience
based probability number for the range of core exposure accidents
to which licGuire may be subject. The CLASIX computer code on
which igniter performance in the S2D scenario is based is
inadequate in that it assumes uniforn concentrations of hydrogen
in the lower containment and ice ccundenser. The evolution of
essentially pure, non-combustible hydrogen from the ice conden-
ser and the accumulation of this hydrogean in the dome has been
ignored. The transformetion of a mass of essentially pure
hydrogen in the containment dome to a detonable mixture by slow
irter-diffusion with air has not been comprehended. The ignition
of such & detonable mass by the dome igniters has not been cog-

nized. The resuiis of the major research project to date, Suandia,



have been disregarded. No account has beea taken of the present.
incomplete status of active research. The Staff decisian after
the March 20,1981 meeting with Dr. John Lee that in-containment
detonation is & credible event and that, as a consequence, |
Applicant and licensees &re to support further research did

not enter the record. No fiuding has been made as to the
consequences of véry severe accidents, those involving contain-
ment breach. No basis has been provided for assessing risk,

which involves both accident probabiiity and accident consequences.
No evacuation plan has been required for Charlotte, the nearest
population center. Instead the ASLb has relied on applicant's
operator training program and the addition of some instrumentation
to prevent & replay of Till-2. It has given no consideration to
other hydrogea gencrating accidents, despite admitting Contention
1 which refers to LOCA's in a generic sense. applicant has fai.ed
to sati~factorily respond to CESG's Contentions 1 and 2; essential
Contentions 3, 4, © and 6 were either admitted and not heard or

denied., The ID and SID £'.0ould be reversed.
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in this case.

B. Evidentiary Contentions: Exhibits. .

2. The ASLB erred in neglecting the affidavit of J. L. Riley
referred to as Exhibit 63 and in its decision that the affidavit
wasS not responsive to the Staff's affidavit concerning the pyrol-
ysis of polyurethane foam and other matters bafore the Board. GSee

findings 6 and 54. (Tr. 5252) o S

3. The ASLB erred in rejecting exhibits offered by CESG as
evidence for all purposes including Exhibits l2-56, 58, 59, 62
and Staff M, Note that CESG's Exhibit 59 and Staff's Exhibit M
were not admitted for the truth of the matter contained therein.
(Tr. 4654, L663) S

5. The ASLB erred in refusing to grant subpoenas for witnesses
to suvustantiate and allow the introduction of documents as followws:
Staff Exhibit M, H. W. Hubbard, R. P, Hammond, or S. M. Zivi; CESG
Exhibit 59, W. T. Pratt; CESG Exhibit 62, John Dboe, an NRC staff
person. (Tr. 879-82, L9B4-5021)

1l1. The ASLBE erred in not keeping the record opea to determine
why the igniter system failed in tests at Livermore, (Tr. 5227-8;
R. L. Tedesco, Memorandum for the ASLB, May 19, 1981, 3 enclosures)

12, The ASLB erred in not keeping the record open until
Sstudies on in-containment detonation had been made. (Tr. 5229;
H. A. Birkel, Summary of Meeting Held on March 20, 1981 enclosing
Memorandum, W. Butler to L. Rubensiein, April 7, 1961, Meeting
with Dr. J. Lee Re: H, Combustion)

13. The ASLB erred.in not considering CESG Exhibiits 61 and 62

Aas evidence in regard to accident credibility. (1r. 1,879-82)
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16. The ASLB erred in that the entire procedure was so rushed
that the Board was unable to consider dangerous gApS in our Know=-
ledge and to utilize ongoing research that changed the safety

L4
equation as the Board was sitting. The Staff was unable to inform

Intervenor as to the state of knowledge and did not provide
witnesses tc authenticate reports it has contracted f>r. The
Intervenor was unable to secure and to analyze infurmation
produced in the ongbing research in relation to the Sequoyah

licensee and by other NRC consultants. (Tr. U4655-63, 3460)

Evidentiary consideration, handling of new scientific
material, conjunccignng the need for schedulin~ a hearing and the
parties legitimate/éor more time to work with newly received
reports are generally within the discretion of the Board. The
test for some of these issues is whether there was such an abuse

of discreation that the Intervenor was deprived of its right to

procedural due process. See lorth Anna, 11 NRC 451 (1930). With

regard to abuse of discretion, however, in evidentiary matters, it
should be axiomatic that it is a violation of due process to hulid

to a higher standard of evidence in an administrative hearing than
before a federal court jury. The Administrative Law Judge (ALJ)

has the ability to separate reliable from unreliable hearsay, for
example, and can judpe proffered scientific reports on a relevancy
and reliability standard. Thus, the Federal Rules of Evidence should
apply as the most severe standard of evidence. If a document or

an expert could be used in evidence under the Federal Rules, they

must be admitted in the Commission's proceedings.



Similarly, if new material bears on the subject of a hearing,

i.e.

is relevant under ordinary rules, and is proximately forthcoming,,

an administrative board must admit the evidence via judicfﬁl

knowledge.
Focusing on Exception 3,

for the purpose of using

The public interest demands no less.

Intervenor offered

the contents to demonstrate its case.

a long list of exhibits

(The

initial use of marv was ta have been to sunport the testimony of

Jesse Riley.)

should also be noted here:

Exhibit
#

42

43

44

45

46
47

43
49
50
51
52
53
54
55
56.
53
39
62
Staff M

63

The "

Title/contents

Analysis of TMI Accident,
same ch. 5
same, ch. 8
Duke's nroposed testimony of H.D.
and documents
i, problems in Sequoyah Containment, Auc., 19380
pro')oscd Interim Hydrosen Control Pequitements
for Small Containments
ECCS diaprams
Plant Computer
Butler, memo on Selected Containment Related
Issues
Sequoyah Containment Analysis, July,
Supnlement to SER on ilydrogen Control
Minutes re 'cGuire Incident, loss of
cooling system."
Electromatic Relief Valve

Plant Data Systems
pressurizer diarram
Staff Answers to CESG In*

abstract, Ch. 1,2

Miller

1939

"ambient

‘rogatories

Hydrosmen Combustion durine deecraded core
accidents in Sequoyah, frookhaven, 1/15/91

Ch. 38, "Accident nrocess analysis" Sandia

Labs re Seauoyah

Hydrozen Control Considerations for Ice-Conden-
ser lluclear Plants, (Feb. 1981)
March 27, 1931 Affidavit of Jesse L.

Riley
(Post McGuire plant tour,

re pyrolysis)

Hew" Federal Rules of Evidence were adonted July 1,

The documents are listed in the Order below,

but

Jureg #, etc.

CR-1219
HSAC-1,1YD
p. 1-11, ete.

R&D Assoc.
SECY 80-107 -

™ 9,10,11
HSAC-1, PDS

R&D Assoc.
11.8.7&3
243th ACRS
neeting
NSAC-1,
HSAC-1,
'ISAC-1,
MeGuire
discovery
CR-?

CR-1659

ERV
PDS
0TSC

R&D Assoc.

1975,

a date probably after that on which the le~ally trained ALJ on the

NRC Boards entered !RC service.

Rule 823(3) [23 U.S.C.] allows



admission, as an excention to the hearsay rule concernine "Public

records and reports"

in any form, of nublic offices or acencies, settin~

forth . . . (B) matters observed nursuant to duty
inposed by law . . . or (C) in civil actions and
nroceedinns . . . factual findines resultine from an

investiration made nursuant to authority pranted by
law, unless the sources of information or other
circumstances indicate lack of trustworthiness.
This Rule has been interpreted broadly by the courts, to
allow admission of the following:
(1) reports prepared by the Judge Advocate Ceneral's office and
by the Haval Rework Facility on circumstances surroundinec an air-
crash and engineering analyses based on the airplane wreckare, both

containing hearsay from doctors, eyewitnesses and law enforce-

ment officers. Sage v. Rockwell International Co:up., 477 F. Supp.

1205 (D. New Hamp. 1979). [The analogy to TMI-2 reports is ob-
vicus. ]
(2) Airworthiness Directives of the FAA, describing unsafe conditions

in an aircraft. 1Q!elville v. American lome Assurance Co., 534 F.2d

1306 (3rd Cir. 1973). See p. 1315. The analosy here is to the
Brookhaven analysis, exhibit 59.
(3) FAA circulars containing recommended landine nrocedures for

certain airvorts. lluncie Aviation Corp. v. Party Doll Fleet, Inc.,

519 F.2d 1178, 1182 (5th Cir. 1975).

(4) police auto accident report, including wiinress statements.

Baker v. Elcona lomes, 588 F. 2d 551 (6th Cir. 12/8).

There can be no question of the trustworthiness of the documents
Intervenor attempted to introduce. They are sovernment acency or
consultant reports, and, presumably, the author's "only conceivable

interest was in insuriné safety,'" Muncie Aviation at 1182, The bulk




of the exhibits are NRC consultants reports, e.s. CR-1219 (42-44),
NSAC-1 (45, 43, 49, 54, 55, 56), R&D Associates reports to an
NRC Commissioner or to Livemore Labs (46,51,!1), SECY 80-163 (47),
McGuire SER (52) an ACRS meeting (53) and Brookhaven (59) and Sandia
(62) lab studies. Can there be any question of the governmental
connection, the fact that the authors had no goal in mind other
than safety, or of the relevance of the documents? Illow can an
Intervenor prove a credible accident without reference to a report
of a prior accident (;!53)? How does an Intervenor make reference to
TMI-2 investigations without use of documents? 'hy is a document
that an Applicant's witness would have relied on no loncer trust-
worthy when an Intervenor seeks to use it? (%45 was testimony
and documents from H.M. Miller on TMI-2.) Althourh Intervenor can
build a case defensively, via cross-examination, lartsville, 7 NRC
341 at 356 (1978), it ought not be limited to such a case.

It is particularly hard to determine why 59, 62 and M were
not admitted for the truth of the matters contained therein. 59
concerns computer analyses of various accidents by the 3rookhaven
Jational Laboratory. A beginning was made in investigation of
operator intervention by re-start »f the ECCS. This is a likely
event, Further, some of the scen.rios studied in #59 are those
pointed out by #61 and #62 to be more probable than S2D, the
closest prosrammable accident to TMI-2. Since Duke believes in
operator intervention (see Board finding 33), comnuter nredictions
of the outcome must be relevant. Eliminatins from consideration

a study (albeit hurried) that noints out as a consequence of ECCS
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restart, the production of Hydrogen in larse quantities, is far from

harmless errcor. =

Similarly, 62 is Chapter 8 of 2 Reactor Safety Study, Methodolosy

Apnlications Program, Sequoyah # 1, NUREG/CR-1659. It was intro-

duced to explicate 61, table 9-1 of the full study. Chapter 3

was mentioned at the hearing by a staff witness (Tr. 4830). .
appears that the entire report, clearly relevant to the ¢’ _cer ice-
condenser McGuire Plant hearings, should have been introduced by

the Board itself. [Why documents of this nature are not circulated
early on in the production stage remains unanswered. It is clear
that litness Meyer had a draft long before the hearing started.] It
is not harmiess error to keep out a document which points out there
are more prob. le accident sequences than that closest to the one
which actually occured at TMI-2.

Staff M was offered as an exhibit by CESC. It is an R&D Assoc-
iates analysis for Livemore Laboratories of stean inertinp ex-
perienced t the Livemore peorle in tests of hydrogen buvaing.

It both supports the Sandia report (Mr. Berman's testimony) and

much future investigation. A steam inerting sequence, found unlikely
by Duke's witnesses, would be promoted by admission of _his docu-
ment, making the Board's dismissal of Dr. Berman's theory less
simple. That is, they would have had to rebut his testimony, if
nossible.

After the documents were ruled out of order and not adnmitted
under 303(3), a subpoena request for the authors was filed (Tr 4879-
32, 4984-5021). In what appears to create a dilemma for the Board,

on which it squarely impaled itself, those persons whose distance was
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too great for their work to be snonsored as a csovernment admission
were found to be too close to the NRC to be able to be subnoenaed. '
The NR®. ugent subpoena shield,10 CFR 2.770(h) was invoked.' Either
documents 59, 62 and M .hould be admissible, or CESG should have
been allowed to bring in experts to introduce them. [Note that

ALJ Cole voted for admission of M and 59, Tr.3021.)

In this regard, see Greene County ?lanning Board v. Federal Power

Commission, 559 F.2d 1227, 1232-33 (2nd Cir. 1976) allowing subpoena

of FPC experts under the National Environmental Planning Act, 42

U.S.C. 4321, et seq.,"when consideration of alternatives and collat-

eral effects is unreasonably constricted." All that wae necessary

for - “-~nenas of applicant's witnesses under the APA, 5 U.S.C. 555(d),
"ie . .t or showing of general relevance and reasonability

°f the evidence sousht." The relevance and reasonability of the

evidence has been arzued above. The Board had jusi held that we

needed a sponsoring expert, and then did not allow us to bring their

experts in. Such subpoenas are appropriate where (1) applicant

for the subpoena is unable to afford its own experts [the case here,
~although we could Lave afforded air fare. We could not afford to

repeat the experiments performed at Brookhaven, for example.];

(2) the testimony is highly relevant; and (3) the employer is a

povernment entity witii a corresponding obligation to serve the

broad public interest.

Exhibit 53 is Staff's Answers to CESG Interrocatories. It is

not clear on what basis the document was lept out. 10 CFR 2.740

appears to make this document introducable, in a manner narallel to

Federal Rules of Civil Procedure, Rule 33. That is, there should

be no question about Intervenor's ability to use such responses.
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Again, a major portion of CESG's case was kept out.

[Exceptions 13, 14 and 17 are subsumed herein.]

It continues to be apparant that there is a need for 9ngoing
research on the questions raised by this hearing. Such research is,
in part, a condition on the license. Exceptions 11 and 12 relating
to this point show the abuse of discretion in not waiting for results
on topics of a serious nature or limiting the license, pending the
results. Exception 2 refers to the admission of an affidavit by
Jesse Riley, submitted after visiting the plant with ALJ Cole
(Exhibit 63) and being invited to comment on polyurecthane burning.
(See Tr. 5252.) 1t raises a possibility, with some expertise
(see C. below), touched on in the hearing, e.g. the hydrogen flame
in the ice condenser, structural steel strensth of galvanized sheet
steel, and hence accessibility of oxyrsen to polyurethane foam. It
is obviously relevant and should have been accented into the record.

As exception 16 states, the entire pace was such as to bring
to the mind o Intervenor (and Commissioners CGilinsky and 3radford,
Sepacate Views, n. 10) the notion that the conclusion was reached
pre-hearinc. The burden of proving a credible accident was nlaced
on CESG, althouzh not articulated until the end of the hearing.
Documents leadinn to the conclusion that there were credible accidents,
or accidents rmore credible than that'Pleh occured at mir-2 (s2p)
were only delivered in the course of the hearing, (arsument supra).
The goal was to let Duke prove its case, without paying attention
to Sequoyah data, consultants reports or areas of expertise. CESG
called attention to the pace, the failure of discovery, the in-
carceration of documents in a semi-public document room (open short

hours), and other defects on various occasions (Tr. 2773-2013, e.z.).



Intervenor believes that the NRC rule that allows service of documents.
on the public document room rather than on an Intervenor, after a
discovery request, is a clear violatior of due process. %he rule

was apparantly adopted in the name of not helping Irlervenors by
giving them transcripts. What discovery has to co with transcripts,
and how it all squares with Freedom of Information requests is

an interesting question. It is clear than CEStY was hindered in its
trial preparation by placing the documentation ¢ f Staff answers in

a library of limited hours 14 or so miles from the center of Charlotte.

C. Evidentiary exception: expert testimony.

l. The ASLB erred in rejecting the testimony of J. L. Riley
as evidence, in whole and in part, and in its decision that Riley
wWé; nct qualified to testify as an expert. See findir-~ e (Tr.
3967-69)

CESG was denied the use of Jesse Riley as an exnert witness on
all topics. Experts, of course, under Rule 702 (Federal Pules of
Evidence) are persons who "assist the trier of fact to understand
the evidence or to determine a fact or issuo" and are persons with
an>ropriate "knowledse, skill, experience, training or education."
(Rule 702) The expert may analyze circumstances by "readin-,
calculations, and reasoning process from lnown scientific principles

thoug
g°h he has not had actual practical experience in

. . even
[a product's] manufacture,” Gardner v. General !otors Corn., 507

F.2d 525, 528 (10th Cir. 1974). Diablo Canyon, 3 NRC 567 (1978)

equates expertise with actual priactical knowledge, academic training,



and relevant experience. This seems a somewhat stricter standard
than Rule 702, and henc> erroneous, but may be necessary in security
matters. DBoards have been reversed on expertise rulings (Seabrook,
6 HRC 33 (1977) and some expert's testimony has been discour.ted by'
being given less weisht than others, after admission, Hope Creek,

7 NR® *2 (1978), at €47, fn 8, and see 6 NRC 227 (1977) at 231

and fn 20. Apparantly, in a limited appearance, this lesser expert
raised an unconsidered point, parallel to CNSG's Riley raising

of the polyurethane point. An expert witness with knowledese, skill,
experience, training or education, practical or academic, may not

be refused, Holmgren v. Massey-Ferguson, Inc., 516 F.2d 856 (8th Cir.
1975).

The proposed Riley testimony and qualifications, plus additional
testimony and extensive “: ir cire appear of record (Tr. 3767 and ££.).
lie was held not to be an expert on topics sousht to be testified
about in this hearing despite earlier testimony on seismicity,
radiolo,ical monitoring, the ice condenser and technical qualifications
(tr. 3873-9), operation of the cooling system, suspended solids,
need for power, alternative sources of power, Southport exercise,
cost of fuels, ATJS, stud bolt failure, quality assurance, borate
sealing, cask drop, and health effects (3330-32). 1lle characterized
his proposed testimony, with Mr. cGarry's help, "as focusing
upon hydrogen burning characteristics and resultant pressures"

Tr. 3883-3). Now, Mr. Riley is a physical organic chemist, who has
done studies on explosive, combustible mixtures. !lle has read the
T™I-2 investigative reports and has the background through academic

and practical training, including, obviously, vears of reading AEC



and NRC documents, to understand and evaluate them. Ille has the
early enzineering background to understend containment infarmacion.

It is the essence of ¢1 expert to :ake a variety of scientific
works and analyze them for reliability, much as Dr. Berman took
Dr. John Lee's works and found them relevant to ice condenser plants.
A scientific expert has the krowledse to link these sources in a
piece of testimony that may assist the trier of fact in reaching
a conclusion. Certainly accident investigation, of T™I-2 or those
described by Mr. Riley or correctine manufacturing problems are this
sort of nrocess. It should be noted that if to be an expert you
must have ''designed a nuclear reactor" (Tr. 33%6), then the only
experts are NRC staff, applicant staff and consultants. No outside
opinions would be relevant. (Indeed, this was the treatment niven
the CESG witnesses on psychology. They had. after all, never scen
a control room.)

We have a situation in which, in the name of keeping out non-
expert testimony on the strength of containment structure, and
hydrozen burninz or detonation (Finding 24) testimony on other matters
was excluded. A physical chemi t was not allowved to testify on the
gas laws, chemical reactions, reactor systems, reactor operator
nerformance, hydrogen generation and burning, alternate mitigation
systens, orifice calculations, pyrolysis and other matters squarely
within his training, knowledse, industrial exnerience and education

Rejection of an expert in this way is not harmless error.

D. Fvidentiary excepntiopn: subpoena.



4« The ASLB erred in refusing to grant a subpoena for

Louis Charles Barbe on application »f CESG. (Tr. 3L46-8, 34b50-1) °

L

CESG submitted its first subpoena annlication on 2/26/81,
and althoush some requests were sranted, that - © Louie Charlas
Barbe was not. The standards for arantii.., a subpoena request have
been discussed above.

Barbe, (ESG stated, "is relevant to contentions 1 and 2 in
that he can also testify about the human factors involved in reactor
operation and to safety factors. ile is an ensineer and has worked
for WVestinchouse in the nuclear division." The affidavit of Stephen
West was introduced to point out that strenuous efforts had been
made to locate such a person. DBarbe answered an advertisement in

Human Factors magazine. He has certificates in fire protection and

safety engineerins. Nuestions proposed to ask him were set forth
in the application, and relate to fire, safety, human factors and
8imilar hazards in nuclear plants.

Barbe could have grounded the five av.demic nsychologists’
testimony in a "background with respect to operation of nuclear
power reactor facilities and . . . relate the reneral phenomena
discussed to nuclear power plant operations or to control room
activities.”" As finding 25 makes clear, this was only allowed to be
done by Juke Power's sitnesses after Barbe was not callei.

Ore definition of a failure of due process is goveramental
actio that turns one's stomach. Preventing the appearance of an
Intervenor witness who can bridse theory and practice (finding 26)

and then calling attention to Applicant's witnesses who performed that

-



feat, unchallenged except by cross examination, is such an act. S;nce'
the only ground for denial of a subpoena is the failure of, seneral

relevance, this error was clear and damagins,

E. Admission of Contentions.

6. The ASLB erred in not allowing evidence to be taken on
Contentions 3 and 4, in that evidence as to the dire consequences
of a breac.. of containment must be entered into the balance as a
measure of risk should an unlikely accident occur. See finding
58 (3). (Tr. 5233, 5247)

7T« The ASLB erred in not allowing Contention 5 which stated
that an environmental impacﬁ statement for the most severe class
of accidents was required., (CESG's Memorandum of Jan. 21, 1981;
ASLB's Memorandum and Order, February 17, 1981; CESG's request
for certification to the Commission, March 2, 1981; ASLB's
Memorandum and Order denying cei.tification, april 21, 1981)

8. The ASLB erred in not allowing Contention 6 which stated
that the McGuire emergency plan be revised to include a response
for Charlotte, N. C. in the event of a Class 9 ac~ident. (cf.

7. foregoing for references.)

9. The Board srred in accepting Applicant's theory that it
was necessary for (FSG to demonstrate a specific "credible"
accident. (Tr. 5236, 5246-9)

10. The ASLB erred in giving inidequate consideration to the

lessons learned from the TMI-Z experience.



«30-

Although the Board admitted CESG Contentions 3 and 4 concerning
the consequences of a breach of containment, it did not af&ow evidenu.¢
on these areas. CESG was ready to provide such and had requested
subpoenas of doctors and others and had prefiled testimony in rhis
area. The Board, at the urging of Staff and Duke, silently adopted
a bifurcated hearing procedure requiring that CISG prove a credibile
accident (finding 8), a failure to react adequately (finding 33)
and a breach. Having this unannounced burden in mind and determined
to find no accident credibile despite TMI-2 (See Separate View, p. 10),
they then never got tc contentions 3 and 4. The contentions must be
taken as true, i.e. proved, at -his stape, having essentially lost
via a decision to grant summary judgment. If so, they estatlish a
serious residual risk, which must be taken into account under the
resulations and placed in the balance of a cost/benefit analysis.

The only possible conclusion therefore, is that the risk is unaccept-
ible and the project should not go forth.

Contentions 5 and 6 are the subject of exceptions 7 and 8 and
 have been briefed b; CESG in connection with its request for certific-
ation and that need not b: reprinted here. CESG requests the review
of the documents referred to in exception 7 by the ASLAB.

Similarly, Exceptions 9 and 10 have been briefed in Separate
Views by Commissioners Gilinsky and Bradford.

Still, the Board read its unfortunate mandate in the narrowest

possible way and laboriously evaluated the "credibility"

of an accident similar to that at TI!I-2. The Board found that,
in view of new inutfyctions to reactor operators and other
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improvements, an event which actually occurred two years ago
was no longer "credible" and that, therefore, there was no
need to pursue possible remedial stens. It is a findinr that
could only have been made by a sroun schooled in the®arcane
subtleties of nuclear renulation. llo ordinary nerson is
capable of such foolishness. After the TMI exnerience, this
review of the "credibility" of an accident involving hydrosen’
has been a waste of the narties', the Toard's, and the Comm-
ission's time. It can only contribute to public cynicism
about nuclear rersulation and the role of public hearincs in
the decisionmaking process.

But the Commissioners' cursory loolk at the problem is no substitute
for an in-depth review, foreclosed by the “oard below. TMI-2 was
an occurence to be prevented and it is now likely that the industry
can prevent that exact accident from happenin~z acain. This Doard
Seems to have not learned the lesson, however, that there are other
possible accidents waiting to happen.

Based on the enormous procedural defects hereix., and more, on
their cunulative effect resulting in Intervenor beine unable to
present its case, the entire matter must be rer.andea for rehearing
before another, unbiased, Board, after reversal 7 t.is Apneal Board

and the license heretofore granted must be withdrawn



.32

SUBSTANTIVL MATTLRS

Exception 6 states thau the ASLB erred in not hearing
Contentions 3 and 4. Contertion 3 stated that an emerséncy
rlanning redius of 10 miles wis lnsufficient to protect the
rublic from the releuses frowm & hydrogen explosion-ruptured
ice condenser containment. The appeal board is asked to note
the NURLG report advising communities on euergency jrocedures.
For a ITWR-5 atmospheric release a city the size of Cuarlotte
could anticipate severaul hundred fatalities and twice as many
illnesses. 4 Tun-l release, using the notation of WASH=1400,
would be much more severe. Iaformation of this tyje is an
essential to making a finding in regard to risk which the
Staff recognizes contelns elements of likelilicod ggd couse=-
quence (HUREG=0S34, Secs 6.1)s Severe accidents would require
crisis relocation planning, Coatention 4, vkich has notl been
ndertaken by applicant nor required by Starf.

Exception 7 holds that the ASLB erred in not requiring
& supplenentel ES concerned with the impacts of severe accldents.
Such an ES supplement would be a basic document ia arriving
at an estimte of the consequences of coatainment breach.

kxception 8 mainteins that as the possibility of a
containment breach accident has not been precluded by the
actions of aApplicant or Staff assuming, cperation of licGuire, that
the welfure of the reople of Charlotte receive consideration
by rroviding a suiteble emergency evacuation plan.

Exception ¢ asserts that the ASLB erred in accepting

the applicant's theory that CESG must "demoastrate™ specifio



33

"eredible™ asocident. as Applicunt holds that only the TiI-2
eccident 1s credible, because it Laprened, it is clearly
impossiblc for CESG, which dces not own a string of nuciear
plents, to demonstrute accoriing to this stundard. The NRC
provides massive evidence of the credibility, in the engineering
sense, Of a variety of accidents. The entire regulatory

concept requiring PSAN's, RESaR's, FSAR's, Staff evaluation

of aprplicant's submissions, reviews, research and requiring

the expenditure of great effort aud ccst is besed on the
credibility of a wide range orf accidents. There is no point

in seeking to prevent eccidents unless the accideunts are
possible, i.e. credible. CELG has pointed to the spectrum of
LOCa's as cred.ble accidents. It is only necessury to have an
inoperative ECCS to have & potential hydrogen generation
scenario. Indeed such scenariocs are computer modeled in two

of CESG's exhibits (40a, 59%) one of which was received and

would attest to the credibility in the view of experts of
sequences more dameging then applicant's S<bl "bese case".

Given the generally recognized creuibility of a spectrum of
potential hydrogen release accidents, and CESG's recognition
thereof, any further, arbitrarily conceived "demonstration®

is an absurd]y 1improper requirement to place on ChoG. rurther
views in the matter of the demonstrr tion by intervenor of a
credible accident have been expressed by Commissioners Gilinsky
and Bradford (Separate Views, June 29, 1981, m. &, 1lu, 11) and by
Bradford (Separate Opinion, June &¢, 1%&l, p. 1 and footnote 2).

(Ir. 5236, 5c48-9)



Exception 10 avers that the aSlb gave lnacequate consicer-
ation to the lessons learned from TMI-2. Clearly it is.,credible
for a hydrogen release involving SU% metal water reaction to
occur (CESG kxh. 45, Gilinsky and Bradford, Separate views, June
2¢, 1981, pp. l=&, 6=7). and clearly the NKRC failea to take
adequate measures to prevent this type of aocident. Nor hes it
learned yet to look berore leaping--as Gilinsky and predford
state, "the problems of hydrogen countrol are not yet fully
understood" (Separste Views, June &v, 1lu8l, p. 11).

Exception 11 recognizes that the ASLD erred in L. t keeping
the record oper until the matter of igniter system failure at
Livermore had been resolved. (Tr. 5227-8) If steam logging
prevents the ignition of otherwise combustible hyurogen/air
misxtures, whatever limited predictuability inhered in the
CLaSIX code prediction. ol pressure/tempersture/time relations
will be lost. There will no assurunce that when ignition does
cceur that peak pressures will fell within the range of contain-
ment capubility.

Lxception lc maintaeins that the aSlb erred in closing the
record before the detonation question had been resclved. In
detonation flame spread is so rapid as to be almost instantanecus.
A consequence is the development of pressure peéks cf the order
of twice that reached in a slower burn. all witnesses were
agreed as to the higher pressures reached in detonmation. 4
discussion of detonation pressures is given in the sandia
report (CLSG kxh. 40a, pp. S0=-84, Flg. 16). ommll scale

detonations ure less likely to be demaging than large ones.
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A large combustible cloud would put the containment at risk.
The plenum at the top of the ice coundenser is such & regica
(CRSG Exh. 40a pp. 29, $0/. an accumulation of a combuékible
¢loud in the dome would present a similar hazard, although
the gecmetry 1s less conducive to inducing detonation.
Letonation in large volumes is not well understood and recent
findings by Lr. Jobn lLee memke it creaible that detonation
could occur in the containment Ir. 4Uv4-40s7,. Lr. uverman
is of the view thet detonation in countainment cennot be ruled
out and that further study and analysis are called for (Tr.
40¢7-4101). OLr. berman cannot rule out a detonuation in the
uprer plenum and regards the igniter<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>