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The following brief is LIFE's reply to the briefs filed W e AR
Regulatory Staff and the Applicant regarding implementation of the :
National Environmental Policy Act of 1969 (NEPA). It should be read |
together with LIFE's original brief as we have attempted not to repeat
the material contained in that brief but only to address ourselves "o,-~
the matters raised in the briefs of ARC Staff and Applicant. Unless i
otherwise noted, all forms of emphasis have been added. e

- - .

The briefs of Applicant and AEC Staff attempt to couvey a totally
erronecus idea of NEPA'sz provisions and basic pnrpou. They have ‘
portrayed NEPA as a "disclosure” or"public information" type of statute,
designed solely to sstisfy public suriousity and to supply facts g
envirommental ccntrol ugmcica, They suggest that issuing the so-called
Fnvirormental Statement is sufficient compliance with NEPA. Such a
limited interpretationu of the Act is not warranted byr its language, its
lesislative history, or ite interpretations by the Executive or Judiciary
branches.

On the contrary, NEPA has given all federal agencies signifi- |
cant substantive and procedural duties. Peterszon "An Analysis of nuj?i ;
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:f the Futicnal Envirormental Policy Act of 1969, 1 EIR 50035 at 50036-7,
The subsiaative duty (ignored ia the Davis-Besse proceedings thns far)

iz L0 corsicer eavirormen’al fadors belore naking a decisicn dinvelving
rejor federai action. Secdons 101 (b), 102 (1), and 102 (2),

“"Sec. 122. The Congress authcrizes and dirascts . o RN
that to the fulles® axtent possible: (1) the e ¥
volicies, regulations, and public laws of the
United States sha i-.

(1) utdlire a systematic, interdisclpliirary

spproach which will insure the integrated use
¢f the natural ancd social sciencas and the
envirormental design arts in pianning and ir
gesisiomaking which mzy have an impact on man's
en7irooment ;

(3] identify and develop mathods and pro-
cedures; in consullation with the Counrsili cu Env-
irormental Quality established H» title IT cof this

Act, which will irsare that presently unguantified
envircamental emenitie: and velues mey be given
acpropriate corsiceration in decisiormzldirg aleng
with eccuncmie apd technical comsicerations;

in explaining this duty, . Rep. 295, 91st Cingress, lst Sess. 1959
on p- 1, stated: . :

*S. 1075 as reported by the committeq would preovide ',
all agencles and federal offickals with a Jegisliative

randa“e to considar the consequences of their actions e

cn the envirorment. 1his wovld be true of the 1icansing
functions of indcpendent agencies as wiil as the oagoing
activities o the regulsr fecerzl agencies.”

Samzbor Hanry Jackson, spensor of NPPA and chairmar of the Scnate
Sommittre on Interior and Imsular Affairs which held hearinge »n the
0ill, stated at the time of Sena's passage of the conference report
that NEPA:
"provides a astatatory foundatica to which addnistraters
may refer to it {sic) for guidance in making decisions
wiich find ecnviromertal values in conflict with otier-

valuee,
e s “ <

Taken togethier, the provisions of sectisn 102 dirests

a Fedoral Age which takes actiom that it must a’
e inty acc’uat environmental mansgemsnt cnd environ- 3

mental. quall sy considerations.® : .
115 Congress Rec. 17451

(daily ed. Dec. 20. 1069) ’




In 2441tion £+ the substintive duty, NIPA inposes pro- LS
g=dural dutiee in sedions 102 (2) (C) aml (D) includinz the
preparation of a deatailad environmantal state-ant, Parformance gfg.
0" “hege rrocedures is not a suhstitute for cospliance with |
the suhstaintive duty.

*It is imnortant to note that Congress
Assianad the "action-forecing"rrocedures
to force faderal officinls ani azencies
to impleament the natismal environmentsl
roliey, not to anahla thaz to avade
iwrlemantation., Thus, the rrocadures do
not 1i91t the suhstantive Auty of federal

officials and agencies to iwrlement the

volicy.
* & e

Otharwise an azency could defeat Congress

gslonal intent hy coavlyinzg with all the proe

cedures, hut ignorinz the environasntal

volicy when it nde decisions, For exanole,
- Il

Conaress clearly did not intend that

Ape

« If adverse anvironmental
effects are noted in the statenent, the
agency 1ust A0 more befcre it can take

action."” i
Paterson, 1 ELR 50035 at 550,

Unfortunately, this is exactly what has haovoen~d in the
oresant casa: the ARC has evaded iaplementation of the
substartive duty (to considsr envirommental consequences
in making a decision on whethsr tc 1ssue the constructisn
peruit) by 1ssuing a purported Aetalled environmental
dtatenantecavailable to the vudlic and to other agencies
but not subject to anal sis, discussion, S use in the
decisionmaking process,

Judicial interpretsions of NEPA as wsll as statutory
lanzuage and history show that the Aet requires H1se, not

mere comvoilation, of environmental data Tou the cases cited

-
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on pp., 6=7 of our earlier otrief we could add the recent case
of Envirommsntal Defense Pund Inc, ¥ U.S. Arwy Coros of
Enzinesrs, (N.D.C. Jan., 15. 1971) in whick the court lssu~d
4 rreliwinary injunetion to halt construction of the Cross-
Florida Barge Canal (2 oroject suthorized in 1942 and for
which construction began in 1964), All of these cases
invalidated acency action for fallure to coaply with NEPA,

They Aid not hapoen to involve azency action based on the

record of a pudblic hearing, but the oases clearly establish
the nrincivle that an agency nust include environwantal factors ;ﬁ?{
in whatever decisionmaking process that acency hapo=ns to 5}3
follow,

*Total faillure to consider an iaportant
snvironaental issue or inadequats cone
sideration of such an issue should be 5
sufficient grounds to find nonconvlisnce i T e
with NEPA, because, had the 1ssue been S >l o
adejuately considered, tha decision zight R
be different, In lagzal terminolozy, if a
federal adminietrator fails to consider
adennuately tha anvironeental iwpact of
proros=A action, the dacision to take

such action would be a
h=ga

¢ eyiie ap -
ant - w

not be vrevepted.® Peterson, 1 50035 at 50038-9, ;
Sines the Courts will enforce NEPA, the absurd result 3

of the position taken by AEC and Avplicant is that new
hearinzs on environaental issues will be ordered by a court,
Besause the AEC refuses to parait the sufficlency of a detalled

anvironmental statemsnt to de examined at these hearinga, its

suffisisncy will have to be tested in Court, as was done in

¥ilderness Society v Hickel, 1 Envir. Bptr. 1335 (0.D.C. 1970), 3:3
The artificlality ef excluding non-radiolozical enviromasntal s

factors from these hsarings is revealed by the fact trat the




which 13 part of the detullad astatement (a docuzent which

this Board carnot consult or conaidar in its 4delihb=rations

since it is not on the record!l),

In the ABC, a decision on the 1ssuance of a sonstruction

perait i3 made on the dasis of a record develop=d at a rublic i_
hearing, Since this is the means by which the agency 1‘ocui'ou§$w '
is made, envirommental facts qust be on the record and Ipen 7
o discussion or challsnze at the hearing. Otherwise the

azency decision wakXers (like those in th+ Davis-Besse cass)

can not take envircnmental consejuences into accoumt; and \ ;1
the perait, if lssued, wlll hHe invalild, : A;;f’

NEPA resuires ths deailed statenent to accompeny proposel “’&CA
action throuzh existing azsncy review rroc-sses, Section 2
102 (2)(C), NRPA did4 not specifically nans each review
process, because every azency has its swn version decision k':?;"'i
waking procedures., If a public hearing is part of the r.VIOI‘};TJi_i
rrocess, howev~r, the detailed statenent must be part of that :
hearing, This was clearly the intent of NEPA as is indlcated
in a comxrent by Council on Environaental <uality Chalrman,

1970 (the text of which is puhlished in 1 ELR 10008,)
Sveaking of the tise relationship between nublic uvnilabilltyl
and criticisa of & datalled =anvironwi:ntal statement and the
agency's decision ani action, ‘hairman Train salds

* ..{1)1t 1= claar that comrlation of tha

final datsiled statement must oreaceds tha

ultimate Aecision ani antion and (2) the

final Aetalled statement should ‘sccomvany »
the prooosal throuzh the azency review processss,® . =

It should Hbe borne in mind that the great .
~ajority of anvironsent1l statements deal with o,
activitiss, appropriations, or legislation . F

with resneot to which full pudblic hearings . 4 .
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dn_3ivance of decirion are already
rsquived presantly Ly eilther Congresajonal,
statutory, or administrativs proceduie.”

Apvlicant notes that "detalled statement®™ replnced

_ w
the word Tiriing® in t»e final version of Section 102 (2)iC). 73;'5
e

Cbviously it would have bean premature to require a 'ﬂndmg":{;_ '
on anvironmental impact at the stage when "pronosqlg for

legislation and other aajor federal actions* are being

m2de, Congress properly changsd the word "findiing® bacauss
the environmssntal study was intended vo prscede dissussion
of all factors (including environzent), findinzs on ail
such factors;, and decision hy the agency., As Senator
Muskis stated, the lancuace,

“provides that environmental iwpact

he discussed as rart of ,,. ang decision

to commence a major activity,”

115 Conz, BReec, S, 12111 (Jdaily ed.,

Tha sane part of NEPA contains other siznificant words

indicatirz the imprortance of the detalled statament g3 e
T,_,‘_ &
evidence to be weiched along with all other sviiende defore jg‘
an agency 4ecisinn is reached, f_ﬁ ﬁ.
"The analytical character of the detailed ¥ ;;J‘?:
statewent is envhasiZed by the NEPA re. s,
quirenent that the stateme 't be prepared B
by a 'resronsible official,® Throughout g
the Act, other responsibilities are » }» »

delezated to the *Federal governaent® or
to 'Feleral agencies.,' The requirement that
& "resronsible official’ prepare the degalled

statenent emphasizes the role differentiakion %
~ = ’

mur_.ﬁhatam:.}m-«% A e N
resnonsibility of an ldentifladble person, e

while the latter is the resmpongibility of PP o
the agancy as a whole,"* LEE b
Paterann, 1 ELR 50035 at S0043, S




On pazes 15-16 of its brief Applicant ig1in misinterprets

NSPA by saying that the purpose of the detalled statement 1is
"to infornm tha environaental control a~ ~:i2s and oplace them
in a posmition tu take any action ¥which thev may deem necessary,* iﬁ

This analysis is obviously incorreot since the statute calls ;fﬁffi-

&‘E B

for consultation with and comments from environmental contiol

agencies "prior to making any detaliled stateaent®! Seotiocn

102 (2)(C), The comwents are then gathered together in gxépﬂkﬁ
A
the detailed statemant which is meant to help the azenoy : f&%;
nake a wise decision from an envirommental standvoint, :f§+
It is important to remesber that NEPA is gddressed to ? w@é
’ : - B
anvironnantal-itpact azencies, like the AEC, It places E A
\.:"':;u
snecific resronsihilities on those agencies, The duty of égg_p:wf
the anvironasntal control agencles is to supervise the e
A a5
compliance, This does not mean tiat the environmental By %
inrnact azencles can ignore the law any more than an 1ndlvtdul1j2:
citizen 12 justified in stealing property on the theory that f'!f‘*
it 1s ths duty of the police to catch him! The legislative f:“
P
history emnhasizes this distinction. ;@gﬁ?ﬁw
e E e
"Many existing agencles such as the National . ¥ 4
Park Service, (others listed) already have ‘ ;fﬁgkg'
impcrtant responsidbilities in the area of % gt
environmental cantrol, The provision of e
Section 102 (as well as 103) are not desigzned
te result in any chanee in the sanner in which hse )
they carry out their eanvironmental protection W
authority., This orovisinn is, howevar, Ry LT~
clearly desisned to assure consideration of &
environzental satters by all agencies in
their olanning and decision-making--especially e
those azencies who now have little or no b AR
1eazislative authority to take anvironsefital ot Ao
considarations into accoutn,” -

115 Cong, Rec, 8,17653 (daily »d, Dec. 20, 1969) : g
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A cn2lloquy Hetween Senators Boggs and Muski-, a portion of
which Aprlicant quotes on paze 15 of its drief, also :
enphasizes the distinction betwaen the duty of the snvtrcnaental%ff;
iwract asency and that of the environaents; control az=ncy, 4
It is up to the environsental izpact agenoy-—after consul t.tiouf:
and full consideration--to make decisions that are compatidle 3
with national environsental nroliov, Of course, the 9nv1roun~ntnl
eontrol agenciles will he continually checkinz (what Muskie .;
e1lls "nolicine®™) to =nsure tha* no environsental Aazass o
1s ectually 4done, 115 Cone, Ree, 8, 17460 (daily o4,

Dac., 20, 1969),

Since NEPA nandates consideration of environa=ntal

factors in the decisionmaking vrocess and since nucl=ar

facility constructlon veranits are cranted on the basis & 3 e
the record of a pudblic hearing--the AEC is viclating NEPA RE?????EE}
until 1t oernwits consideration of anvironmental factors ; ;_;
at such a hearing, Postoonenant of coapl::nce was not ik
authorized by the lanzuaze of the Act, or envisioned in the i
lszislative history, It Aire=d4tly contradicts the Nay 12, 1970  ;g;v

Councii on Environmental Quality Intarim Guidelines and the
March 5, 1970 Exeoutive Order 11514 (which ha® "apecific
foundation in Congressional action®, unliks the Executive .fif
Order in the Manhattan-Bronx Postal Union case cited by o}
the Apolicant on p, 8 of their bdrief) Administrative

convenience certainly canmmot justify ths delay when =uch ;?;f
My
exoensive and irrevocable long-term comaitaents as nuclear B
powsyr plants are involved, g%}
pe- 8

The postponenent of full coupliance and the interia % IR
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operation under proposed A psndix D clearly violated NEPA,
NEPA 1is “dlscoretionary® only in the sense that it does not
require implementation if(and only to the extent that)
anz:gency is orecludaed froa Aoing sc by another statute.
The question of Aiscretbn was specifically answered in the
final report on the lagislation at the tine of Senate
nassaze of the Conference Revort:
.‘3).°h ageancy...shall CO“I’. ',

unl=ss the ox!ﬂlng law apclicable

to such agency*s operations does =gt

not sake coapliance possible,” % ‘¥

115 Song, Rec, S, 17453 (dally R4, Dec, 20, 1969)

See also, 115 Conz, Reec, 57815 (daily ed., July lo, 1969);
115 Con=z Rec, S, 12142-43 (daily ed, Oct, 8, 1969); 115
Conz, Rec, H 1263“'35 (d.lu ed, Desc. 17. 1969)0 m
Veldes, cited on vage 10 of Applicant's brief, concerned

the Safe Streets Act whish absolutely requires the .aw

Enforcenant Adainistration Azency to make grants to "tates

that weet very srecific requirements, The L.E.A.A, has 3 t:*;
h’* - .
no Alseretion to deny a grant if the requiresents are perfornd.{fu

The Court resdyv~d a conflict detween that Act and NEPA
by holding that Safe Streets Act vravailed because (t

{the "existing law apolicadble to (;.I.A.AIT oparstions®) ‘ :
d14 not mmke comvliance with NEPA possible, In the present ' ’";g.,.
case hovever, the ARC is ot cogpelled by any statute to :,,
grant & construction permit, The Atomic Energy Act gives
it discretionm to grant one if full review reveals that the 4 f
nrovosed vlant will be beneficlal and not inimical to : "Im
vublic health and safety, There is no conflict between 3
this discretionary authority and the NEPA Auty to comldu: \ i..,,.
environmental consequences bttm —ktm; an dootuon. x '—_é'. :*:"’;"*‘




The foregoine discussion demonstrates the inadequacy

of attewpts by AEC staff and ky Applicant to justify the kj
refusal to consider environmeantal consequences im the ;. ;“’
Davis-Besse comstruction pernit hearings, Statutory lanszuage, )ﬁ
legislative history, judicial and executive interpretations 3 i
of NEPA all show that reference to the environaent has beem 5

1llegally prohidbited, There is no exouse for it in this W*?'
case whers hearings began almost a full year after NEPA -
went into effect, PFor the reasons stated in both of our %
oriefs, therefore; we urgze this Board to conclude that &

postoonesent of full ianlesentation of NEPA umler Appendix D i

violated the Statute; that the interim procedurcs of proposed
Appendix D were sn unreasonable exercise of discretion amd g
that thexe iz no proof that the ilnteris procedures were 3\:&

actually coaplied with in the present case, ik

Respectfully submitted, ¢ R

Beatrice K, Bleicher
Attorney for LIFE e
Cobourn, Smith, Rohrdacher and % i
°1u°ﬂ » T
7th Floer Tolede Trust Bldsz, 3
Toledo, Ohlo 43604 2
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CEETIFICAT® OF SERVICF

1 hereby certify that I have this 25th day of February, 1971,
forwarced coples of he foregoing te Gerald Charuoff, 7sq., Attorney
for Applicant, at Shaw, Pitman, Potts, Trowbridge, Madden, 910 17th
Street, N, W., Washingten, D. C., 20006, o Thomas S.Bngleh dt of
the APC Repulatory Staff, Washington D, C., 205LS, to Walter T.
Skaillerup, Jr., Chairman, Atomic Safety and Licensing Bozrd, Wush-
ingtou D. C., to Dr. Charles Winters, Atomic Safety and Licens ng
Board, Washingtan, D. C., and %o Mr. Stanley Robinson, Jr., Chief
Public Proceeding Eranch, Atoaic Crergy Somission, Washingtor,

D. €., by hand delivery to Wilecn Spyder, Esn., Attorney for To edo
“dizce Cemmams, Fuller, Sensy, Hewy & Hocre, 800 Owens-Illinois

Buiiding, Toledo, Ohic; and malled copliee to Russell Baron, %sq.,

Attorney for the Coal’tion for Safe Nuc.ear Power at Drannom, ‘l'tokun: 3
Baron, end Mauzini, Cleveland, Ohios to Glenn Lau, RR. 1, Box 186, -
Oak Hrrbor, Ohio, and to Dr Walter Jorddn, Osk Ridve Nationad >
Liboratory, P. 0. Pox X, Oak Ridpe, Tennessee, 37820
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