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UNITED STATES OF AMERICA
BEFORE THE :
NUCLEAR REGULATORY COMMISSION 93 MM 26 P43
GULF STATES UTILITIES, et al. ) DOCKET NO. 50-458

RESPONSE OF
MUNICIPAL ENERGY AGENCY OF MISSISSIPPI
TO NOTICE OF CONSIDERATION OF TRANSFER
OF CONTROL OF LICENSEE AND OPPORTUNITY
FOR PUBLIC COMMENT ON ANTITRUST ISSUES

~AND CONDITIONAL PETITION TO INTERVENE

Pursuant to this Commission’s March 18, 19¢3 Notice (as
published in the Federal Register on March 25, 1993), the Munic-
ipal Energy Agency of Mississippi (”“MEAM”) hereby submits its
Response to that Notice, and comments regarding the anti.rust
issues invelved in the reguested approval of the transfer of
ownership of Gulf States Utilities ("GSU”), a partial owner and
licensee and the operator of the River Bend station, to Entergy
Corporation. If Petitions to Intervene are to be accepted at
this time, MEAM reguests that this Response be treated as a

petition to intervene.

SUMMARY OF POSITION

As described more fully below, MEAM believes that there
are antitrust problems which are involved in the transfer of
control here at issue. Those problems are tied in part to
changes that have taken place on the Entergy (previously Middle
South Utilities) system since the issuance of the NRC (or AEC)
licenses for the nuclear plants on that system, and tied in part
to the expansion of the Entergy system, as its problems have

modified) through the acquisition of GSU. 1In both cases, the
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problems involve significant changes since the issuance of the
extant licenses.

These probleas, in part involve the failure of Entergy
to consider the impact of this Commission’s license conditions
as Entergy’s operating mode has changed so that the Entergy
operating companies have become mere legal shells rather than
real utilities, while Entergy itself as a whole has taken over
and centralized the utility function at the G&T level. GSU is
to become a part of the Entergy utility empire, in which GSU
will now also lose any semblance of real separate identity. 1In
these circumstances, the existing license conditions, which are
predicated upon the ovperation of both GSU and the pre-existing
Entergy subsidiaries as separate real utilities, are no longer
adeguate, and need to be updated toc conform to the changes in
activities of the licensees that have occurred since the issu-
ance of the extant licenses.

While it might have been appropriate for this Commis~
sion to rely on the resclution of some of these issues in the
pending proceedings on the merger by the Federal Energy Regu-
latory Commission ("FERC”), FERC has thus far adamantly refused
to consider these issues. Especially where the problems involve
the Nuclear Regulatory Commission (”"NRC”) license conditions, it
would be inappropriate for this Commission to rely on FERC to
resolve issues which we all now know !'ERC does not intend to
resolve. FERC has so far ignored the existing license condi-
tions, and it would be imprudent to suppose that it might change

its mind and delve into the expanded license conditions sought
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by MEAM. 1/ While it is conceivable that FERC may change its
mind, the deadline for response set by this Commission precludes
awaiting the result of that reconsideration before MEAM
responds.2/

1. MEAM

The name and address of MEAM are:
Municipal Energy Agency of Mississippi
Suite 101
600 East Amite Street
Jackson, Mississippi 3239201
MEAM is a joint action agency organized on November 21,
1978 under Chapter 363, Laws of Mississippi of 1978, by the
Mississippi Cities of Clarksdale, Greenwood, Yazoo City, leland,

Kosciuscko, Canton, Durant, and Itta Bena. MEAM was created in

crder to furnish reliable electric service to its member cities

chase of power for that purpose and is interconnected with the
Mississippi Power & Light Co. ("MP&L”), a subsidiary of Entergy.
MEAM is a transmission dependent utility with respect to MP&L

and to the Entergy System.

at the lowest possible cost. MEAM engages in the sale and pur-
|
|

1/ MEAM notes that these issues are now before the FERC on
applications for rehearing, and that FERC has granted rehearing
for purposes of reconsideration, to allow it more than the
statutory thirty days in which to respond to those rehearing ap-
plications. Nonetheless, hearings on the issues (exclusive of
anticompetitive conduct, as to which the parties thus far have
been precluded from discovery or hearing) are underway.

2/ President Clinton has announced his intention to appoint
four new commissioners, and it is not clear that FERC will have
a guorum for these purposes until those new commissioners are
confirmed -- no hearings on the confirmation have, to the best
of cur knowledge, yet been scheduled.
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\.' The names, addresses and phone numbers of the attorneys
for MEAM to whom communications concerning this docket should be
addressed, pursuanct to 10 C.F.R. § 2.713, are:

f David R. Hunt, Esq.
] Ross, Hunt, Spell & IPnss
Post Office Box 1196
123 Court Street
Clarksdale, Mississippi 38614
Telephcne: (601) 627-5251
FAX: (601) 627-4761

_ Robert C. McDiarmid, Esg.

\ Bonnie S. Blair, Esq.
Spiegel & McDiarmid

Suite 1100

1350 New York Avenue
Washington, D.C. 20005-4798
Telephone: (202) 879-4000
FAY: (202) 393-2866

= -

If Petitions to Intervene are to be accepted at this
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time, MEAM reguests that this Response be treated as its peti-

tion to intervene pursuant to 10 C.F.R. § 2.714(a).

. I1. RESPONSE
a. The legal Structure
Section 103{(a) of the Atomic Energy Act (AEA), 42,
U.S.C. & 2133(a), authorizes this Commission to issue licenses
to persons "to transfer, or acguire . . ., utilization or produc-
i tion facilities for industrial or commercial purposes.” Section
184 of the Act, 42 U.S.C. § 2234, provides:
No license granted hereunder . . . shall be
transferred, assigned or in any manner dis-
posed of . . . through transfer of control of
any license to any person, unless the Commis-
sion shall, after securing full information,
find that the transfer is in accordance with
the provisions of the Act.
Section 183(c) of the 2ct, 42 U.S.C. § 2233(c), further provides

that every license shall include a provision that *"{njeither the




license nor any right under the license shall be assigned or
othervise transferred in violation of the provisions of this
Act.”

While MEAM recognizes that there is some guestion as to
whether a full-blown antitrust review is automatically triggered
by such an application to transfer contrel of a license, 3/
there is no need to resolve that issue here, since the events
that lead to the reguest for an antitrust review are significant
changes in the licensee activities or proposed activities that
have occurred subseguent to the previous review by the Attorney

General and the Commission.

b. The Situation Which MEAM Requests The
Commission Address

This Commission has explicitly recognized the necessity

for smaller, non-vertically integrated competitors tc have net-
work transmission to permit them to compete effectively with
more powerful, fully integrated utilities. The nexus between
network transmission service and effective competition in bulk
power markets that gave rise (as discussed below) to the
Waterford and Grand Gulf license conditions remains. The
evolution of the relevant bulk power markets since the license
conditions were crafted, particularly if the proposed merger is
to be approved, does not destrcoy that nexus, but rather compels
the expansion of existing network transmission service offered

by individual Entergy operating companies to encompass the

3/ Compare Section 105(c)(1), 42 U.S.C. § 2135(c)(1) and (5)
with 10 C.F.R. §§ 50.33a, 50.80(b).
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entire mergea ccmpany system, if the objectives of the license

¢conditions are to be served.

FERC has thus far declined even to consider the issue
of network *ransmission, raising issues of nexus and asserting
that the essentially point to point "open access” transmission
tariff approved by FERC at Entergy Services, Inc., 58 FERC
€ 61,234, order on reh’qg, 60 FERC § 61,168 (1992), appeal
pending, Cajun Electric Power Cooperative, Inc., et al. v. FERC,
Nos. 92-1461, et al. (D.C. Cir., filed October 23, 1992), solves
the problem without further analysis. A copy of MEAM’s Reguest
of Municipal Energy Agency of Mississippi for Rehearing and for
Expedited Consideration and Motion for Stay of Procedural
Schedule is attached. That document was timely filed on March
1, 1993, and no action (other than granting of rehearing for the
purposes ©f reconsideration) has yet been taken by FERC.

MEAM and other transmission dependent utilities within
the Entergy system as it would be expanded (sometimes referred
tc as the TIG group) have argued at FERC that the merger would
preduce savings for Entergy which are substantially (perhaps
largely) dependent upon the use of the transmission grid of the
enlarged Entergy system at a single annual cost for the Entergy
system, with no additional iacremental cost (other than losses).
Thus Entergy is enabled to transmit energy and power between and
among its subsidiaries and between and among its subsidiaries
and other entities connected to the expanded system at no
additional disincentive charge. With the evolution of the elec~
trical economy, and the disaggregation of services attendant

thereto, major savings can and do occur with greater use of the
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greatly expanded coordination market. MEAM, and the remainder
of the TIG group, suggested that it would be necessary to permit
them access to this market on a similar basis to that which the
expanded Entergy system would enjoy if it were to be possible to
avoid the anticompetitive consequences of the merger, and
cffered the example of the TDU arrangements which FERC itself
had approved in the Northeast Utilities/Public Service Company
of New Hampshire merger. FERC has thus far absolutely failed to
recognize the concept of network (or "between and among?) trans-
mission as being a solution in the Entergy merger proceeding.
MEAM peointed out, and perhaps more clearly on rehear-
ing, that there is nothing very new about the concept of network
transmission. The difference here is that Entergy was reguired
to provide the service to the TDUs on the LP&L and MP&L systems
when LP&L and MPLL were real operating companies; now that they
are mere corporate shells and Entergy itself iz functionally the
single operating company (which seeks FERC and NRC permission to
add to its size and resources) the obligation should be expanded
to keep track with the changes which both Commissions are being
asked to sanction. The difficulty with the point tc point
concept embodied in the open access tariff is that which was ex-
plained at some length by the Atomic Energy Commission in 1974,
nearly 20 years ago. Service is priced for coordination service
among a series of entities, as two permutations taken two at a
time. 1In other words, for coordination among five entities,

there would be 20 transmission charges. 4/ For six members of

4/ See 1n_LhQ_H!&igx_giTLQulﬁligi_BQZQE_ADQ*LLQDL_QQEQADX¢
Waterford Steam Generating sStation Unit No. 3), 8 AEC 718,
732-732 (1974) for a complete explanation.




the TIG, there would thus be 30 such charges. 5/ That point teo
point concept was rejected by the AEC in 1974 as unreasconable
and insufficient to overcome a situation inconsistent with the
antitrust laws. JId. at 733-34. 1t is extraordinary, and con-
tradictory to the general principles of comity, for FERC simply
tec gloss over these concerns without even an attempt at a
hearing.

Access and pricing are twe sides of the same issue. If
the TIG members are p:ving the same relative amount for trans-
mission that Entergy itself pays, they should either be getting
the same service or paying less. As was pointed out to FERC,
MEAM and other TIC members pay for and jointly plan (with
Entergy) for the transmission necessary to serve their load
centers and their generation resources. MEAM and other TIG
members pay proportionate shares of the transmission backbone
coste; there is no justification for a contention that addi-
tional costs should be charged by Entergy to advantage its
competitive situation in the generation market vis-a-vis that of
MEAM and other TIGC members, although that is what FERC has
tacitly approved in its January 28 Order. There is alsc no
justification for FERC to permit modification of the existing
rights of Entergy and GSU under sections 205 and 206 while
precluding members of the TIG group from modifying their own
existing contracts with Entergy and/or GSU in order to permit

them to deal consistently with the surviving entity, which FERC

5/ Footnote 101 in the January 28 Order seems to suggest that
TIG members could redesignate delivery or receipt points under
the open-access tariff from time to time at will. MEAM does not
so understand.
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The Waterford License Conditions also include transmission

planning and construction obligations much like those for Grand

Culf. It may be noted that the second sentence from Waterford
Condition 5 quoted above was added by the Atomic Safety and I
Licensing Board to make clear its view of the first sentence

guoted, and to reflect its view that LP&L was attempting tn pre-

clude coordination among cities and’onr coops by its insistence

that it conly be regquired to transmit “between” such entities.

As the Beard noted, In the Matter of Louisjana Power & Light
Company (Waterford Steam Generating Station Unit No. 3), 8 AEC |
718, at 733-34 (LBP-74-78, 1974):

Assuming without deciding that Applicant’s
transmission rate is reasonable per re, the
payment of 6 to 20 or more transmission
charges by a single group of entities is
deemed unreasonable. 6/

The limitation of "between two entities”
in Applicant’s [proposed license conditions)
is not an adequate provision designed to
permit coordination (both operation and
development) sufficient to overcome a situa-
tion inconsistent with the antitrust laws. A
change from *’between” to "among” will correct
this deficiency.

Since the Board apparently found that LP&L had been
particularly recalcitrant, it went further and noted (ld.
at 737): !

The purpose of this change [from “between” to
"ameng”] is teo prevent multiple transmission
charges for transmission of a contracted
transmission entitlement among a coordinating
group of two or more entities. To make the
purpose of this change free from doubt, a
clarifying sentence has been added.

€/ The Board went through the explanation of the “6 to 20 or
more” description at some length. Jd. at 731-733.
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CONCLUSION |
For the reasons set forth above, MEAM reguests that

k this Commission determine that there have been significant
changes in the circumstances affecting MEAM, other transmission
dependent utilities, Entergy (and its operating subsidiaries),
and GSU, and that it should review the antitrust conditions

" heretofore imposed upon the Entergy subsidiaries and upon GSU to

determine whether they are still adequate or should be modified .
to cover the entire Entergy system in order to reflect the oper- i
I

ating realities of that system as it has evolved.

Respectfully submitted

i
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//Z'WW |
h
Robert C. McDiarmid i
Bonnie S. Blair i

|

:

Attorneys for the Municipal
Energy Agency of Mississippi

Dated: April 26, 1993

Law Offices of:

Spiegel & McDiarmid

Suite 1100

1350 New York Ave., N.W.

: Washington, D.C. 20005-4798
- (202) 879-4000

WA ek e T -, T - - - - S - - - — - — = - e SRS =i A ARl Bt - N =it B -—-.J






Attachment




UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

ENTERGY SERVICES, INC. AND ) Docket Nos. EC92-21-000
GULF STATES UTILITIES COMPANY ) and ER92-806-000

REQUEST OF
MUNICIPAL ENERGY AGENCY OF MISSISSIPPI

FOR REHEARING AND FOR EXPEDITED CONSIDERATICN

_AND MOTION FOR STAY OF PROCEDURAL SCHEDULE

Pursuant to Rule 713 of the Commission’s Rules nf Prac-
tice and Procedure, 18 C.F.R. § 385.713, the Municipal Energy
Agency of Mississippi (”"MEAM”) hereby regquests rehearing of the
Commission’s January 28, 1993 ”"Order on Applications,” 62 FERC
€ 61,072 (*"the January 28 Order”) and joins in the reguest for
expedited consideration and motion for stay of procedural sched-

ule filed on February 22, 1993 by the Central Louisiana Electric
Company (*"CLECO”).

INTRODUCTION

The Commission’s January 28 Order summarily concludes,
without any substantive analysis or record evidence, that the
proposed merger of Entergy Services, Inc. ("Entergy”) and Gulf
States Utilities Company ("Gulf States”) to form the second
largest utility company in the United States will have no adverse
effect on competition. The rationale for the Commission’s
refusal to consider anticompetitive issues in this merger is not
entirely clear. As discussed below, there is obvious circularity
of reasoning, at best, in the rationale that can be discerned.
But to the extent that the rationale can be discerned, there are
several areas where the Commission is simply wrong either as a

matter of law or of economics, or of both. It may be that the









000 will not result in permanent changes in market structure.
Moreover, the Commission’s authorization for such market-based
transactions could be revoked if market conditions changed sig-
nificantly or if the Commission subsequently found that the "open
access” transmission tariff as applied did not in fact mitigate
Entergy’s market power. In contrast, the propose” merger would
result in substantial and permanent changes in market structure.
The January 28 Order does not address in any way the differences
in context between the transmissicn tariff proceeding and the
proposed merger, but simply assumes without explanation that the
transmission access tariff approved in Docket No. ER91-569-000
will be adegquate to mitigate the significantly enhanced market
power of the merged company.

The Commission in Docket No. ER91-569-000 evaluated the
adequacy of the transmission access tariff in markets in which
Gulf States was a significant and independent competitor of the
Entergy system. The proposed merger would eliminate Gulf States
as a competitor and would lead to increased concentration and, at
least presumptively, decreased competition, in a number of
relevant markets.

The January 28 Order acknowledges the increased concen-
tration in relevant markets that will result from the propcsed
merger but dismisses these market share statistics as only
preliminary indicators of the effects of the proposed merger on

competition. 62 FERC at , 8lip at 55-56. 2/ The January 28

2/ MEAM agrees with the Central Louisiana Electric Company that
the Commission cannot properly rely upon the undisclosed and
extra-record "up-dated market analysis” referenced at page 42 of
the January 28 Order. MEAM hereby jcins in and incorporates by
reference the discussion at pages 14-16 and 27-28 of the February
22, 1993 Regquest of Central Louisiana Electric Company for
[Continued on next page)
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significant elements of the anticompetitive effects of the
proposed merger. The January 28 Order refuses even to
contemplate a condition requiring network service, claiming
(again without explanation or support) that the existing
transmission tariff provides adequate mitigation of
anticompetitive effects, 62 FERC at ___ , slip at 59, claiming
that the definition of regquested network service was unclear, 62
FERC at ___ , slip at 57, footnote 102, and asserting that
intervenors failed to establish a sufficient nexus between the
impacts of the proposed merger and the request for network
transmission service, 62 FERC at ___ , slip at 59. Part I above
demonstrates the absence of any record support or rational
explanation for the Commission’s conclusion regarding the
adeguacy of the transmission tariff to mitigate the impacts on
competition of the proposed merger. This part addresses the
Commission’s other purported reasons for refusing to consider

network transmission, which also lack any rational basis.

A. MEAM’Ss Roqucst'for Network Service Was

The Commission asserts confusion as to the meaning of
the reguests by MEAM and others for network transmission service.
62 FERC at ____, slip at 57, footnote 102. Perhaps intervenors’
arguments assumed too much familiarity on the part of the
Commission and its staff with the terms being used. Certainly
Entergy understood the term network access; it is already subject
to a network access requirement for several of its operating
companies imposed by the NRC (then the AEC) as a condition of its

nuclear operating licenses. And Entergy went so far as to mare a
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on the transmission system. In that way, the coordinating
systems may fix their obligation for transmission service by the
maximum use they make of that service as 3 whole on a coincident
basis. Obviously, if there are transmission impediments which
would prevent Entergy/GSU from making a transaction to improve
the economics of its system, the TIG members could not deo so
either, but those impediments are rare, and should not occur on
anything other than a truly extraordinary basis, given the
planning cbligation which Entergy has accepted. Network service
was ordered for TDUs by the Commission in Neortheast Utilities
Services Company (Re Public Service Company of New Hampshire), 56
FERC 961,269 (1991), at page 62,050, in which the TDUs obtained a
“proportionate use cf the system” for "a proportionate rate.”
Moreover, a network transmission service is that which Entergy i
required to provide as a result of its NRC licenses in Grand Gulf
and Waterford 3, as discussed below.

There is nothing very new about the concept of network
transmission. The difference here is that Entergy was regquired
to provide the service to the TDUs on the LP&L and MPLL systenms
when those were real operating companies; now that they are mere
corporate shells and Entergy itself is functionally the single
cperating company (which seeks this Commission’s permission to
add to its size and resources) the obligation should be expanded
to keep track with the changes which this Commission is being
asked to sanction. The difficulty with the point to point
concept embodied in the open access tariff is that which was
explained at some length by the Atcmic Energy Commission in 1974,
nearly 20 years ago. Service is priced for coocrdination service

among a series of entities, as two permutations taken two at a
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time. In other words, for coordination among five entities,
there would be 20 transmission charges. 10/ For six members of
the TIG, there would be 30 such charges. ll/ That point to point
concept was rejected by the AEC in 1974 as unreasonable and
insufficient to overcome a situation inconsistent with the
antitrust laws. Jd. at 733-34. It is extraordinary, and
contradictory to the general principles of comity, for this
Commission simply to glcss over these concerns without even an
attempt at a hearing.

Access and pricing are two sides of the same issue. If
the TIG members are paying the same relative amount for
transmission that Entergy itself pays, they should either be
getting the same service or paying less. As has been noted, MEAM
and other TIG members pay for and jointly plan (with Entergy) for
the transmission necessary to serve their load centers and their
generation resources. MEAM and other TIG members pay
proportionate shares of the transmission backbone costs; there is
no justification for a contention that additional costs should be
charged by Entergy to advantage its competitive situation in the
generation market vis-a-vis that of MEAM and other TIG members,
although that is what the Commissiocon has tacitly approved in its
January 28 Order. There is also no justification for the
Commission to permit modification of the existing rights of

Entergy and GSU under sections 205 and 206 while precluding

r : i , 8 AEC 718,

732-733 (1974) for a complete explanation.

il/ Footnote 101 in the January 28 Order seems to suggest that
TIG members could redesignate delivery or receipt points under
the open-access tariff from time to time at will. MEAM does not
s0 understand.
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members of the TIGC group from modifying their own existing
contracts with Entergy and/or GSU in order to permit them to deal
consistently with the surviving entity, which this Commission has
permitted to aggrandize itself at their expense. The net result
of the merger, absent either admission to the Entergy/GSU pool on
a fair basis that would require renegotiation of the agreement or
the provision of network transmission service (gsgee Part III
below), is that the TDUs who compete with Entergy and GSU are
left with a playing field tilted against them by this dec.sion.
B. There 1Is No Rational Explanation for the

Commission’s Rejection of Network Trans~
mission Service on Grounds of Absence of

Nexus

The January 28 Order summarily rejects MEAM’s request

that any approval of the proposed merger be conditioned by a
regquirement that network transmission service be made available
cver the entire transmission network of the merged company. The
Commission ascerts that it is inappropriate to consider a re-
guirement for network transmission service as a condition of the
merger because there is no "nexus” between network transmission
service and any effects of the proposed merger on competition.
62 FERC at __ , slip at S58-59.

Contrary to the January 28 Order, there is a clear nexus
between increased concentration in bulk power markets and trans-
mission services necessary to mitigate the adverse effects on
competition arising from increased market concentration. The
Commission’s own conclusion that the transmission access tariff
will mitigate any increased market power of the merged company

{albeit unexplained, unsupported, and incorrect) itself
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recognizes the nexus between transmission access conditions and
the effects on competition from the proposed merger.

Mcreover, the Nuclear Regulatory Commission has
explicitly recognized the necessity for smaller, non-vertically
integrated competitors to have network transmission to permit
them to compete effectively with more powerful, fully integrated
utilities. The nexus between network transmission service and
effective competition in bulk power markets that gave rise (as
discussed below to the Waterford and Grand Gulf license
conditions remains. The evolution of the relevant bulk power
m.rkets since the license conditions were crafted, particularly
if the proposed merger is to be approved, does not destroy that
nexus, but rather compels the expansion of existing network
transmission service offered by individual Entergy operating
companies to encompass the entire merged company system, if the
objectives of the license conditions are to be served.

The purported explanation in the January 28 Order is
that there is no nexus between the proposed merger and network
transmission service, because there is no right to system-wide
network transmission serv.ice that will be negated by the proposed
merger. JId. That rationale, however, is patently inconsistent
with Commission actions in prior merger proceedings requiring
various transmission services or transmission access commitments
as conditions for merger approval. For example, in both the Utah
Power & Light and NU/PSNH merger proceedings, the Commission
reguired offerings of transmission services that were not

available previously as conditions for approval of the mergers. 12/

A2/ NU/PSNH, supra: U Power ‘
Merging Corporation, 45 FERC €61, 095 (1988).
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val, under Section 205 of the Act, to amend the agreement among
the preexisting Entergy subsidiaries to add GSU. As discussed
above, in the context of what is inteanded by network transmissicn
service, there are substantial efficiencies to be gained by being
able to dispatch generation most efficiently for the entire load
being served from a transmission system or network. This is not
only the justification for power pools and "bulletin boards,” but
also the justification for the merger at issue here. The merger
here, and in particular the changes requested under Section 205
of the Act, may be viewed as permitting the pooling of generating
-=- and transmission -- resources between MP&L, NOPSI, AP&L, LP&L
and GSU. This is the expansion of an existing pool. Under
settled precedent, the TIG members would be entitled to
participate in such a pool in order not to be discriminated
against in the ability to operate economically. E.g., Central
lowa Power Cooperative v. FERC, 606 F.2d 1156 (D.C.Cir 1979),

affirming Mj

F.P.C. 2622 (1977).

MEAM, and the remainder of the TIG members, have not
thus far formally asked to be admitted to the pool set up by the
merger of Entergy and GSU, although the conceptual separation of
the ownership and poecling of resources segments of the merger
proceeding would be a potential (albeit more disruptive to the
Applicants) solution here as well. 15/ What they have asked is a

lesser, and less intrusive remedy -~ to be permitted to operate

15/ MEAM row requests that result and admission to the pooling of
resources envisioned by the merger on a nondiscriminatory basis
in the alternative, if the reguest for a network transmission
alternative or a hearing on the anticompetitive issues is not
granted.






members of the TIG within particular subsidiaries. Thus, dating
from the days when the Entergy (then Middle South Utilities)
subsidiaries operated as separate entities, there are the fol-
lowing license conditions with which Entergy must comply.
Grand Gulf License Condition 5 (emphasis added):
(a) [MP&L) shall facilitate the exchange of
bulk power by transmission over its trans-
mission facilities petween oI two or
more entities in the Western Miscissippi
Area with which it is interconnected
. « « +« Such transmission shall be on
terms that fully compensate Applicant for
its cost.
(b) Applicant shall include in its planning
and construction program sufficient trans-
mission capacity as reguired for the
transactions referred to in subparagraph
({a) of this paragraph. . . .
waterford 3 License condition 5 (emphasis added):
(LP&L) shall transmit power and energy over
its transmission facilities apong entities in
the State of Louisiana with which it is inter-
connected and has or will have a transmission
schedule in effect. For each coordinating
group of entities there shall be a single
transmission charge.
The Waterford License Conditions also include transmission
planning and construction obligations much like those for Grand
Gulf. It may be noted that the second sentence from Waterford
Condition 5 quoted above was added vy the Atomic Safety and
Licensing Board to make clear its view of the first sentence
guoted, and to reflect its view that LP4L was attempting to
preclude coordination among cities and/or coops by its insistence

that it only be reguired to transmit “between” such entities. As

the Board noted, In the Matter of Louisiana Power & Light Co

(Waterford Steam Generating Station Unit No, 3], 8 AEC 718, at
733-34 (LBP-74-78, 1974):
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