
f[[ggaz/ ,e DEWEY BALLANTINE

rrcr oe enyry,p / M [ p 3p i2ti rosssrtust. .s tstr. ", ' us e d
usuiscur., ac.2 0 g

TELEPHO%E 202 862 1 0 i AC$lutLE 202 862-1 93

53 APR 27 P3:07 /

April 26, 1993

i

r- i

L VIA CERTIFIED MAIL
,

Regulatory Publications Branch ;

Division of Freedom of Information and '*

Publications Services ,

Office of Administration i

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Docket No. 50-458, Gulf States Utilities:
_ Consideration of Transfer of Control of ownership
of Licensee and Oooortunity For Public Comment on
Antitrust Issues

Dear Sir or Madam:

Enclosed for filing in the above-captioned proceeding;
' are the Comments of Occidental Chemical Corporation concerning

antitrust issues. Pursuant to the terms of the March 25, 1993
Federal Reaister Notice soliciting comments and our conversatio'a A

~

with Mr. Emile Julian (Chief, Docketing Branch), it is our
understanding that today's mailing of the Comments constitutes
timely filing.

Respectfully submitted,

Judsv 4 W
Earle H. O'Donnell
Judith A. Center

'

Attorneys for
Occidental' Chemical Corporation

n

cc via hand delivery (w/ enclosure):
Nuclear Regulatory Commission
Room P-223 Phillips Building

" 7920 Norfolk Avenue
Bethesda, Maryland
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UNITED STATES OF AMERICA
BEFORE THE

o NUCLEAR REGULATORY COMMISSION

Gulf States Utilities; Consideration )
of Transfer of Control of Ownership )
of Licensee and Opportunity For ) Docket No. 50-458

jy Public Comment on Antitrust Issues )

o

COMMENTS OF

') OCCIDENTAL CHEMICAL CORPORATION

Pursuant to a Notico published in the Federal Recister

jg on March 25, 1993, Vol. 58, No. 56 at 16246, and 10 C.F.R. 5

2.101, Occidental Chemical Corporation ("OCC") submits its

Comments regarding antitrust issues relating to the

g application of Gulf States Utilities Company ("GSU") for transfer

of its interest as partial owner of the River Bend Station to the

Entergy Corporation ("Entergy").

%
1. Comcanications concerning these Comments should be

directed to the following perrons:

Earle H. O'Donnell

h Judith A. Center
Dewey Ballantine
1775 Pennsylvania Avenue, N.W.-

Washington, D.C. 20006-2605 ;

(202) 862-1000
~

c) Anthony G. Tummarello
Director of Energy
Occidental Chemical Corporation
5005 LBJ Freeway
Dallas, Texas 75244

^; 2. OCC is the largest retail electric customer on the

present Entergy System, and is among the 25 largest retail

It
-



- _ - _ _ _ _ _ _ _ _ _ __--.

O

customers of GSU. It would almost certainly be among the largest

g retail customers on a combined Entergy/GSU system. As such, OCC

would be directly and substantially affected by the impact of the

proposed merger (and the attendant transfer of control of the

ca River Bend Station) on competition in electric markets.

OCC is an active intervenor in the Federal Energy

Regulatory Commission ("FERC") proceeding which is addressing the
|

:O proposed merger, Entercy Services. Inc. and Gulf States Utilities

Company, Docket Nos. EC92-21-000 and ER92-806-000. OCC is also a

participant in the U.S. Securities and Exchange Commission merger

o proceeding, Enterav Corporation, et al., File No. 70-8059.

3. OCC filed a detailed expert witness affidavit on

O c mpetition issues as part of its September 28, 1992 Motion for

Leave to Intervene in FERC Docket No. EC92-21-000. That
|
!affidavit, which is attached as Appendix A to these Comments,

O p inted out the ways in which the proposed Entergy/GSU merger --
|

even when considered in conjunction with the so-called "open-

access" Entergy transmission tariff -- could potentially

hg adversely affect competition. In an order issued on January 28,

1993, FERC summarily found that the merger would not diminish-

competition and refused to grant a hearing of any sort on

C[ competitive issues. Entercy Services, Inc. and Gulf States

Utilities Company, 62 FERC 1 61,073 at 61,374-376 (1993). OCC
l

and a number of other parties have filed requests for rehearing I

O
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of FERC's January 28 order. A copy of OCC's February 26, 1993

|

g FERC rehearing request is-attached as Appendix B. f

4. On April 20, 1993, OCC filed a Motion For
!

,

g* Reconsideration and to Reopen Record which asks FERC to ,

reconsider its determinations on competition in light of a

Stipulation entered into on March 8, 1993 by Entergy, GSU, and !

O Texas Utilities Company ("TU") regarding Texas Public Utility

Commission (" Texas PUC") Docket No. 11292, Acolication of Enterav

Corporation and Gulf States Utilities Company For Sale, Transfer,
i

g or Mercer. OCC's Motion For Reconsideration is attached as
t

Appendix C; a copy of the Entergy/GSU/TU Stipulation is attached

to OCC's Motion as Appendix A. This Stipulation effectively

|g resolved all issues in dispute between Entergy/GSU and TU in the t

Texas PUC proceeding, but has not been submitted to the ;

administrative law judge for review and approval.1/

!O
i *

5. In the Entergy/GSU/TU Stipulation, Entergy states

that it would affirm under oath, inter alia, that: (1) none of
:,

t
,

'O the benefits of the proposed merger is dependent upon Entergy and +

GSU selling electric power to any electric utility in the*

!
'

Electric Reliability Council of Texas ("ERCOT") or through any i
I.

!O
,

1/ A Settlement Stipulation and Agreement (which does not
include the Entergy/GSU/TU Stipulation) was entered into on ;

March 30, 1993 by Entergy, GSU, and the Texas PUC Staff, and has j
'c

been submitted for review by the administrative law judge. OCC. !

'O and a number of other parties to the Texas PUC merger case are
not signatories to the Settlement.

I !
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ERCOT utility to any ultimate consumer; (2) Entergy "has no'

.g current plans to expand the sale of electric energy and/or

capacity by its affiliates into wholesale or retail markets j

)

located, in whole or in part, within ERCOT"; and (3) Entergy "has |
i

gy no current plans to seek the interconnection of ERCOT with the

Southwest Power Pool ("SPP"), or any other electric reliability |
.

GSU provides stipulations identical to (1) and jcouncil "
. . . .

;
.

h3 (3) above. TU, in turn, stipulates that "all disputed issues

involved in this Docket which are of interest to TU Electric have !
|

been compromised and settled by this Stipulation." ;

|

O ,

6. Section 1 of the Sherman Act, 15 U.S.C. 51, ;

F

|specifically prohibits a " contract, combination . or. .,

O c nspiracy in restraint of trade or commerce." As explained in

greater detail in OCC's attached FERC Motion For Reconsideratien, ;

|

the Entergy/GSU/TU Stipulation constitutes persuasive evidence of

:O a market allocation agreement violative of Sherman 5 1

principles. Although cast as " stipulations" concerning " current
!

plans" to market power, the Entergy and GSU statements strongly

:O suggest the existence of an underlying understanding with TU not f
f

to compete with TU in certain markets -- an understanding which !-

!

was reached in order to secure TU's acceptance of the merger. |

!-

O |
7. The prcposed transfer of control of ownership (

!

which is the subject of this proceeding is an integral feature of ,

1

o the overall Entergy/GSU merger proposal. This Commission must ;

i

!
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|O ,

:

consider the anticompetitive implications of the Entergy/GSU/TU >

Q Stipulation pursuant to its responsibilities under Section 184 of

the Atomic Energy Act, 42 U.S.C. 9 2234, as well as other

'

competitive issues raised by the merger proposal / transfer request

Cr as outlined in attached Appendix A. The Commission should find i

that significant changes in competitive conditions have occurred ;

!.

since completion of the previous antitrust review of River Bend

O Station ownership, in view of the proposed merger ant. attendant

activities such as those embodied in the Entergy/GSU/TU

Stipulation.

O
Respectfully submitted,

S h. &
O Earle H. O'Donnell

Judith A. Center
Dewey Ballantine i

1775 Pennsylvania Avenue, N.W.
Washington, D.C. 20006-2605
(202) 862-1000 |

'

Attorneys for
*

occidental Chemical Corporation
'

Dated: April 26, 1993

O |
;
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:o Append a.A

o
UNITED STATES OF A3 ERICA

BEFORE THE

O- FEDERAL ENERGY REGULATORY CO5D11SSION

.

O
)

Entergy Services, Inc. ) Docket No.
) EC92-21-000

and )
O )

Gulf States Utilities Company )
)

o

AFFIDAVIT

OF
0 MARK W. FRANKENA

o-
..

ON BEHALF OF

OCCIDENTAL CHEMICAL CORPORATION,

o.

O
SEPTEMBER 28,1992

0
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2 |
3 UNITED STATES OF Ah! ERICA
4 BEFOPITHE

,

5 FEDERAL ENERGY REGULATORY C05Bf1SSION |
- 6 |"

7 Entergy Services, Inc. and ) Docket No. EC92-21-000 i

8 Gulf States Utilities Company )
~

9
|

10 |
O 11 AfEdavit |

12 of
13 Mark W. Frankena i

|

I14
O |

15 -

16 I. Introduction
17 |

|

18 Q. Please state your name and business address. |

19

20 A. My name is Mark W. Frankena. I am a senior economist at Economists
21 Incorporated, an economics consulting firm located at 1233 20th Street,
22 N.W., Waahington, D.C. 20036.

O
23 |

24 Q. Please describe your educational and professional background.
25

26 A. I received a B.A. in economics from Swarthmore College in 1965 and a |0 :
27 PILD. in economics from the Massachusetts Institute of Technology in

~

28 1971. Between 1971 and 1982, I was a member of the economics de- |

29 partment at the University of Western Ontario. |

30 I
'

O i

31 From 1982 to 1988, I was employed by the Bureau of Economics of the |

32 Federal Trade Commission (FTC), one of the two federal agencies re-

33 sponsible for enforcing the antitrust laws. At the time I left, I was
34 Deputy Director for Antitrust, responsible for supervising the roughlyO
35 35 economists who analyzed the competitive effects of mergers and
36 other matters involving market power issues.

37

O
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While I was at the FTC, I was also Deputy Director for Economic Policy1

o 2 Analysis. In that position I was responsible for supemsing the eco-
3 nomic analysis in comments submitted by the FTC to other federal
4 agencies, including the Federal Energy F..gulatory Commission
5 tFERC), and to state and local governments on competitive issues

, o- 6 raised by proposed rulemakings and legislation. In addition, I was re-
7 sponsible for supervising Bureau of Economics research studies. I was
8 also an economic advisor to the Chairman, and I worked on investiga-

-

9 tions of mergers between natural gas pipelines regulated by FERC.
O 10

11 In 1988 Ijoined Economists Incorporated as a senior economist.
12

13 Q. Since joining Economists Incorporated, have you worked on competi-
0 14 tive issues relating to the electric power industry?

15

16 A. Yes. During 1989-90, I worked on the competitive analysis of the pro-
17 posed merger between Southern California Edison and San Diego Gas

0 18 & Electric (FERC Docket No. EC89-5-000). During 1989, I testified in
'

19 U.S. Bankruptcy Court on issues relating to the competitive effects of
20 the merger between Northeast Utilities and Public Service Co. of New
21 Hampshire. I have recently published articles that address FERC's

O 22 analysis of market power issues in decisions on market based pricing
,

23 as well as competitive issues in electric utility mergers.-

24

25 My education and professional background are described more fully in
O 26 my curriculum vitae, which is attached to this affidavit. My curriculum

27 vitae includes a list of books and articles I have published..

28

29 Q. What is the purpose of your testimony in this proceeding? |,_

'O 30 |

31 A. I have conducted on behalf of Occidental Chemical Corporation an eco-
32 nomic analysis of two issues related to the proposed merger of Entergy
33 Corporation (Entergy) and Gulf States Utilities Company (GSU): First,

.O 34 does the proposed merger raise significant competitive issues that are
35 not adequately analyzed by the prepared direct testimony and exhibits
36 of Joe D. Pace, Ex. Nos. (JDP-1) through (JDP-11)? Second,

'O
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1 would the preposed combined Entergy/GSU "open access" transmission
.O

2 tarifTprevent the combined entity, alone or in combination with others.
{3 frorn exercising market power in transmission?

4

5 Q. How is your testimony organized?W
6

7 A. Sections 11 through IV describe competitive issues that are raised by*

8 the proposed merger and evaluate the adequacy of Dr. Pace's analysis
9 in addressing those issues. Section II considers issues raised by the

O 10 competitive overlap between Entergy and GSU in west-to-east trans-
11 mission across their combined territories. Section III considers other
12 horizontal competitive issues. Section IV considers vertical issues re-
13 lating to evasion of regulation and foreclosure of competition. Section V

O
14 compares market power analyses in market based pricing and merger
15 decisions. Section VI addresses whether the proposed open access
16 transmission tariff would prevent the exercise of market power.
17 Section VII presents conclusions.

O ig

19 Q. Please summarize you conclusions.
20

21 A. First, I do not believe that Dr. Pace has adequately addressed the com-
0 22 petitive issues in this merger. His discussion of generating costs in dif-

23 ferent parts of the Southwest Power Pool (SPP) and Southeastern
24 Electric Reliability Council (SERC) areas suggests that the overlap be-
25 tween Entergy and GSU as links in independent contract transmission

O 26 paths connecting generating facilities in their territories and points
-

27 north and west, on the one hand, with purchasers in areas such as
28 Eastern Mississippi and Alabama, on the other, could be competitively

? 29 signiScant. Yet Dr. Pace does not address this. In addition, Dr. Pace
O 30 has not addressed the possibility of vertical competitive issues, specifi- -

31 cally the efreet of the merger on the potential for evasion of regulation
32 through transactions between Entergy/GSU and unregulated affiliated
33 suppliers of power, and for use of control over transmission to foreclose

O
34 competition between Entergy/GSU's unregulated affiliates and other
35 suppliers in the sale of bulk power to third parties.
36

O
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1 Second, the proposed open access transmission tariff would not prevent
o 2 the exercise of market power if the proposed merger results in a reduc.

3 tion of competition in transmission.
4

5

o" 6 II. Transmission Across the Combined
7 Entergy/GSU Territories
8-

9 Q. Does the proposed merger raise competitive issues?

o 10

11 A. Yes. The proposed merger raises issues relating to effects on competi.
12 tion in transmission senice. It also raises vertical issues relating to the
13 evasion of regulation and the foreclosure of competition. I have focused

o 14 on these in part because of the role they have played in the competitive
15 analysis of other recent electric utility merger proposals.
16

17 SpeciScally, the California Public Utility Commission (CPUC), which
O 18 rejected the proposed merger of Southern California Edison (SCE) and

19 San Diego Gas & Electric (SDGE)in 1991, concluded that that merger
20 would have led to market power problems in transmission and to eva.
21 sion of regulation. In tran-iasion, the principal problem was a reduc-

o 22 tion in competition in short-term transmission between suppliers of
23 low-cost coal generated power in the Southwest (Arizona, New Mexico)
24 and purchasers in Northern California, where incremental generating
25 costs based on oil and natural gas were higher.

O 26

27 Q. Has Dr. Pace provided an analysis that is adequate to justify a conclu-.

28 sion that the proposed Entergy/GSU merger would not substantially
29 lessen competition in trammission?,

O 30

31 A. No. Dr. Pace acknowledges that the merger would reduce the number
32 ofindependent transmission contract paths between Central Louisiana
33 Electric Co. (CLECO) and the Southern Company (Southern) from two

O 34 to one, and that the merger would similarly reduce the number ofin-
35 dependent paths between Central and South West Corp. (C&SW) and
36 Southern from two to one. He argues that these two overlaps present

o
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1 no competitive problem because "neither Entergy nor GSU has been
O 2 requested to provide transmission service between CLECO and

3 Southem in the past" and because C&SW has shown no interest in ob-
4 taining wheeling service to Southern under a transmission service

l5 schedule offered by GSU. (Ex. No. (JDP-1), pp. 23 24.) ;
O' o

7 This analysis suffers from several problems. First, one cannot carry out :!
8 a competitive analysis of transmission service by looking only at

-

9 wheeling. While the formal contracts are different when a utility en-
0 10 gages in wheeling and in buy sell transactions (including simultaneous |

11 incremental purchases and sales that are not contractually linked), the i

12 electron flows are the same. In either case, from an economic point of
13 view the utility provides transmission service. In fact, both Entergy !

O 14 and GSU have purchased energy from CLECO and C&SW (which in- |
15 cludes Southwest Electric Power Co. (SWEPCO)) and sold energy to
16 Southern. Data in FERC Form 1s and Dr. Pace's other workpapers ;

17 (including JDP-00076-112) are not sufHeient to determine whether the
O 18 purchases and sales were simultaneous.

19 !
t

20 Second, even with regard to wheeling, the fact that C&SW did not
21 choose to obtain service under a particular schedule offered by GSU at !

O 22 some time in the past does not imply that GSU's independent trans-
,

23 mission path between C&SW and Southern is not competitively sigmfi-
24 cant. The existence of an independent path through GSU could con- !
25 strain Entergy's exercise of market power in transmission even if {

O 26 C&SW and Southern never actually used the GSU path. The reasomng !

27 here is similar to that used by Dr. Pace in the context of another over--

28 lap in explaining why he did not focus on the volume of Entergy's and |
29 GSU's actual transactions. (Ex. No. __ (JDP-1), p. 41, lines 16ff.),,

,

O 30 I

31 Third, the demand for tranamission in the recent past may not provide {
32 a basis for gauging demand in the future. For example, because of i
33 widespread excess supply of generating capacity, one might not expect ,

O 34 there to have been much demand for transmission of capacity in the ,

35 recent past. As excess capacity declines in the future, one might expect
36 greater demand for transmission of capacity. |

|

0 i

:
_ - -
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1

0 2 Fourth, and most important, Dr. Pace limits his analysis of cornpetitive
3 issues in transmission to the effect cf the proposed Entergy<GSU
4 merger on the transmission alternatives available to the utilities inter-
5 connected :rith Entergy andf or GSU. ' (Ex. No. (JDP-1), p. 3, em-

O' 6 phasis added.) He ignores competition between Entergy and GSU in
7 providing transmission service (whether unbundled as wheeling or
S bundled with power in buy-sell transactions) that also involves trans--

9 mission provided by another entity.
O 10

11 For example, Entergy and GSU are both links in independent trans- |

12 mission contract paths connecting generation in areas such as
13 Oklahoma, Kansas, and Missouri with purchasers in areas such as

1

0 14 Eastern Mississippi and Alabama. While he ignores this overlap in dis-
15 cussing transmission, Dr. Pace testifies at some length about the rela- '

16 tively low cost of nonfirm energy generation to the north and west of
17 Entergy and GSU, the relatively high cost of nonfirm energy genera-

0 18 tion to the east of Entergy and GSU, and the efHeiency of transmitting
19 nonfirm energy from the north and west of Entergy/GSU to the east of
20 Entergy/GSU given the generating cost differential and the cost of
21 transmission. (Ex. No. (JDP-1), pp. 38-43.)

0 22

23 Dr. Pace testifies in connection with nonfirm energy transactions
24 among utilities in the MAPP, MAIN, SPP, and SERC areas that:
25
26 .... low-cost western coal generation is displacing higher ;

'O 27 cost eastern coal generation and both are displacing natu-
28 ral gas generation, particularly during winter months.

29 when natural gas is relatively high priced. (Ex. No. ;

30 (JDP-1), p. 39.)
31..

0 32 In connection with generators in states such as Iowa, Kansas, and
33 Nebraska, Dr. Pace notes:
34
35 Because these suppliers are located in low fuel cost areas,

-

they can sell nonfirm energy at prices low enough to com-36
0 37 pete even when extra tran= mission charges must be paid.

38 Moreover, these suppliers do in fact make major nonfirm
39 energy sales to first tier utilities which either resell that
40 energy cr sell their own freed up energy resources into the

'O
|

__ _. - - ___ ___ -_________________ _ ___
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|

1 Entergy area or further east. For example, an enmination |'O 2 of the data shows that AECI, EDE, OG&E, and UE all sold
3 nonSrm energy into the Entergy area at prices averaging
4 16.5 to 13 mills per Kwh during the 1990 91 period. The

:
5 data also show that substantial nonSrm energy sales were |6 made by the Iowa utilities, the Omaha Public Power |
7 District and Northern States Power during this period at |O' s prices averaging 1013 mills per Kwh, by the Nebraska
9 Public Power District at 12-15 mills per Kwh and by

|10 Kansas suppliers in the 14 to 17 mill price range. This in- I
*

11 dicates that these second tier utilities can pay a typical !12 nonfirm wheeling charge (or equivalent buy / resell markup) |
O 13 and still be very competitive. (Ex. No. (JDP-1), p. 40.) !

14
|

15 Dr. Pace also Ends that the purchasing utilities that are willing to pay
16 the most for nonfirm energy are located to the east of Entergy's and

|
17 GSU's areas. (Ex. No. (JDP-1), p. 43.)

|O 1g ;

19 Jerry J. Saacks provides data indicating that Entergy has non-simul-
|

20 taneous summer peak transmission interface transfer capability of |
21 2800 MW frem SWEPCO and 3500 MW from Oklahoma Gas & Electric iO
22 Co. (OG&E) and 550 MW to Southern and 1800 MW to TVA. (Ex. No.
23 (JJS-1), p. 71.) Dr. Pace's workpapers (JDP-00085-86,137) indicate
24 that Entergy has engaged in brokering of power and hence transmis-
25 sion from Associated Electric Cooperative, Inc. (AECI), OG&E, Union

0
26 Electric (UE), Empire District Electric (EDE), and C&SW-which have
27 generation in Missouri, Oklahoma, Texas and other states north and

i

28 west of Entergy/GSU-to Southern.
29

~O
30 Thus, Dr. Pace's analysis in connection with bulk power raises the pos- i

.

31 sibility that the proposed merger would significantly increase concen-
32 tration in control over competitively signi5 cant transmission from the

*- 33 lower-cost suppliers of power in the SPP to areas such as Eastern i

O
34 Mississippi and Alabama. Dr. Pace has not provided any competitive
35 analysis of the reduction that would result from the merger in the
36 number of competitors able to provide transmission service. |

O
38 Furthermore, Applicants have not provided with their application i
39 many of the types of data that would be needed to carry out such an

O ;
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1 analysis. For example. they have not provided data on area-to area
~O 2 transfer capacity and load factors for either Entergy's or GSU's
,

3 transmission systems (other than data on Entergy's interface capaci-
,

4 ties in Ex. No. (JJS-2), p. 71); identified or provided capacity data
5 for any other systems that they might allege offer competing transmis-

O' 6 sion service; provided data identifying simultaneous purchases and
7 sales of power by Entergy and GSU (other than Entergy's purchases

.

8 for resale in JDP 00080,83); or provided information on the incremen-
9 tal costs of alleged competing sources of power (other than annual av-

0 10 erage purchase and sale prices, which are insufEcient for reasons that
11 are explained in the following paragraph).
12

13 Dr. Pace's workpapers (JDP-00215-220) provide some data on prices
0 14 paid for energy by Southern. At first glance, these data might appear

15 to suggest that Southern has numerous cost competitive alternatives
16 to energy delivered from or through Entergy and GSU. However,it is

)
17 unclear what one can actually infer from these data. First, the issue is !

O 18 control over transmission, and one cannot infer anything about
,

19 transmission rights from past purchases and sales of bulk power. ,

20 Second, some of the energy prices vary widely. In 1990 the price /AnVh
21 for energy purchased by Southern from Duke Power is listed as $3.23; !

O 22 in 1991, the same price is listed as $19.99. For TVA, the 1990 and 1991
23 prices are listed as $30.30 and $20.40 respectively. Third, the data on
24 Southern's purchases are annual averages. They cannot be used to |
25 make inferences about the competitiveness of prices of energy during

,

O 26 particular seasons or hours. Fourth, prices of energy can be affected by
27 differences in provisions of contracts entered into at different times |

*

28 when market conditions varied. Fifth, the very fact that Southern
. 29 purchased energy at different prices suggests that Southern was not

O 30 able to buy at the lower prices additional energy that was comparable
31 to the energy purchased at the higher prices. Sixth, if one were to rely
32 on annual data, one would find that for Entergy's largest bulk power
33 customer-Alabama Electric Cooperative-Entergy was the cheapest

O 34 source of power in 1991; the next cheapest source was 10 percent
35 higherin price (JDP-00231).
36

0

-____________-_ - _ _ -__- ____ __ _- _.
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1

0 2 III. Other Hodeontal Competitive Issues
3

4 Q. Do you agree with Dr. Pace's methodology of counting the number of
5 separate wheeling charges paid to transmit power between two points

O' 6 as a basis for evaluating the competitive effects of the merger on
7 transmission customers (e.g., Ex. No. (JDP-1, p. 33, lines 2-9)?

~

S

9 A. The issue is not what happens to the number of wheeling charges but
O 10 what happans to the total price for the transmission service, and Dr.

11 Pace has not addressed that. A transmission customer that pays a
12 wheeling charge of $100 to each of two utilities is not made better off
13 by a merger that results in a single wheeling charge of $200 or more. |

O 14
i

15 Q. Have you identified other areas in which Dr. Pace's analysis of the !
16 elimination of competition between Entergy and GSU is not adequate?
17

O 18 A. There are several problems. First, in addressing competition in bulk
19 power, Dr. Pace argues that "it is reasonable to include all first-tier

1

20 utilities in the narrowest plausible relevant market" because of the
21 Entergy/GSU commitment to open access at cost-based rates. (Ex. No.

O 22 (JDP-1), p.12.) I believe this reasoning is incorrect for energy be-
23 cause, as Dr. Pace points out elsewhere, it is necessary to consider
24 whether the relevant generation is cost-competitive. It is also neces-
25 sary to consider whether energy would be available during relevant

O 26 seasons and hours of the day in light ofload patterns.
27-

28 Second, in discussing whether internal generation of a purchaser
: 29 would constrain a price increase by a hypothetical monopoly seller of

.O 30 nonfirm energy, Dr. Pace argues: "If utilities buy very little nonfirm
31 energy, that clearly indicates that internal generation is generally
32 more economic than purchasing nonfirm energy in the marketplace." ,

33 (Ex. No. (JDP-1), p. 39.) The problem with this is that to determine
O 34 whether internal generation is in the relevant antitrust market for a

35 purchaser of nonfirm energy, the relevant issue is whether the pur-
36 chaser has additional, unused generating capacity that has competitive

O



. ._

O

Page 10

1 costs and to which it could turn to escape a price increase imposed by a
0 2 hypothetical monopolist of other sources of nonSrm power. |

3
|

4 Third, Dr. Pace's calculations of" market" shares for sales of nonSrm {
5 energy (Ex. No. _ (JDP 1), pp. 3-9) are based on annual data, which

O' 6 Dr. Pace observes (Ex. No. (JDP 1), p.17) could mask variations
7 across seasons or times of day. His calculations could understate con-

*

S centration during signiScant periods. For example, Dr. Pace acknowl-
9 edges (Ex. No. (JDP 1), p. 39, lines 20-21) that natural gas-based

,

O 10 generation is less competitive during winter months. Elsewhere, he |
11 has testined that Kansas City Power & Light "is primarily a seller of
12 nonErm coal-Sred energy generated on its system during hours other
13 than summer peak hours."(FERC Docket No. EC90-16-00, Ex. No. _

O 14 (JDP-1), p. 32.)

15 i
16 Fourth, CLECO has two separate service territories. Entergy's and
17 GSU's transmission systems appear to provide two independent con-

,

O 18 tract paths between those territories. Applicants do not provide infor-
'

19 mation on the importance to CLECO of transmission between its terri-
20 tories, or on whether CLECO controls transmission facilities or rights
21 that connect its territories. It is possible that CLECO would face a sig-

|0 22 nincant reduction in the number of independent contract paths for |

23 transmission connecting its two territories. I

24

25
0 26 IV. Vertical Competitive Iasues |

27 1*

28 Q. Have regulators evaluating the competitive effects of other proposed
2 29 electric utility mergers found signincant vertical problems?

|0 30

31 A. Yes. In evaluating the proposed SCE/SDGE merger, both the CPUC's
32 decision rejecting the merger (CPUC Decision 91-05-028, May 8,1991,
33 slip op. at 79,92) and the FERC administrative law judge's Initial

O 34 Decision recommending rejection of the merger (FERC Docket No.
35 EC89-5-000,53 FERC 163,014, Nov. 27,1990, slip op. at 41) found that j

36 the merger of SCE and SDGE would signiScantly increase the oppor- |

'O
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1 tunities for evasion of cost-based rate regulation that was designed to
1

0 2 limit the exercise of market power. It was concluded that the merger i

3 would increase the scope for the regulated utility to purchase power at
4 inflated prices from its unregulated generating affiliate, Mission '

5 Energy. Such evasion of regulation is an antitrust problem because it
i

O' 6 involves increased exercise of market power in the resale of electricity.
7

S Purchase of power from afIlliated generators is not the only context in |
-

9 which vertical mergers in the electric utility industry have raised con-
0 10 cems about evasion of rate regulation and foreclosure of competition. |

11 In the prefiled testimony in Utah Power & Light that I quote below
12 (Section V), William R. Hughes discusses how a vertical merger be- ;

13 tween one firm with generating interests, Pacific Power & Light i
lO 14 (PP&L), and another firm with transmission interests, Utah Power & ,

15 Light (UP&L), could facilitate the evasion of FERC regulation of
16 transmission rates.
17 |

O 18 FERC found that the merged firm that controlled UP&L's transmission
19 facilities and PP&L's generation facilities would have the ability and i
20 incentive to deny transmission service to the cheapest power that |
21 would be available to supply the Southwest and to supply the |

0 22 Southwest instead from PP&L's more expensive generating facilities. |
23 (FERC, Opinion 318, Oct. 26,1988, Docket EC88-2-000, slip op. at 27- |
24 37.)
25

0 26 FERC found a similar problem in connection with the merger of
27 Northeast Utilities (NU) and Public Service of New Hampshire. FERC i

.

28 found that increased market power in trannmission that would result
29 from the proposed merger would enable the merged firm to deny..

0 30 trunnmission access and force customers to purchase bulk power from
31 the merged firm at prices above those at which power was available
32 from alternative sources. Thus, FERC stated:
33
34 NU's control of key trannmission corridors and facilities0 35 would allow it to control bulk power trade. Its substantial
36 inventory of excess generating capacity would give NU the
37 incentives to block the sale of competing sources of short-

O |
1

|
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1 term bulk power services. To the extent that NU's re-
0 2 sources are not the lowest cost resources that would oth- -

3 erwise be available, the results would be higher electricity
4 pnces for consumers in many parts of New England.
5 (FERC Opinion 364, Aug. 9,1991, Docket EC90-10 000,
6 slip op. at 43; see also 22-23, 26,38,40.)
T

O*
S Q. Is the evasion-of regulation and foreclosure-of-competition theory used >

9 by the U.S Department of Justice (DOJ) and the courts in enforcing the.

10 antitrust laws?
11

0
12 A. Yes. The evasion-of-regulation and foreclosure-of-competition theory is
13 explicitly stated in DOJ's 1984 Merger Guidelines, which describe the
14 general principles normally used by DOJ in analyzing mergers. While
15 the portions of the Merger Guidelines relating to horizontal mergers |O
16 were updated in 1992, the portions dealing with vertical mergers, in-
17 cluding Section 4.23 (" Evasion of Rate Regulation") were not changed.
18 (DOJ and FTC," Statement Accompanying Release of Revised Merger
19 Guidelines," Apdl 2,1992, p. 3.)

~O 20

21 Also, the evasion-of-regulation and foreclosure-of-competition theory
22 played an important role in DOJs suit that led to the breakup of AT&T
23 (United States v. AT&T,552 F. Supp. at 131 (1982)). Recently the DOJ

~O 24 Antitrust Division has argued in favor of allowing the regional Bell
25 telephone companies to integrate vertically into unregulated equip-
26 ment manufacturing. One rationale offered for DOJs change in posi-
27 tion appears to be that unless foreclosure involves harm to third party

|O 28 customers, it is a regulatory, not an antitrust, problem. (Charles F.
29 Rule, Assistant Attorney General, Antitrust Division, Department of-

30 Justice, " Antitrust and Bottleneck Monopolies: The Lessons of the
31 AT&T Decree," Remarks before the Brookings Institution Seminar on-

O 32 Developments in Telecommunications Policy,1988, Waahinaton, D.C.,
33 Oct. 5,1988, p.11.) Thus, DOJs about-face appears to have been due
34 principally to a judsdictional judgment: that determination of whether
35 the conditions for anticompetitive vertical integration have been met

D 36 should be left to regulators rather than antitrust courts.
37

i

'O |

1
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1 Q. What are the potential vertical competitive problems in the proposed
O 2 Entergy<GSU merger?

3

4 A. There are two potential problems. First, Entergy has an unregulated :

5 generating and marketing afliliate, Entergy Power, Inc. (EPI), which
O' 6 currently has 809 MW of generating capacity. EPI has embarked on an

7 aggressive expansion program, and has applied to the Securities and
-

S Exchange Commission (SEC) for approval of an additional 1000 Snv of
9 generating capacity and an unspecified amount of transmission capac-

0 10 ity in an area that includes GSU's territory. (Entergy and EPI, SEC
11 Form U-1, Application Declaration under the PUHCA, March 20,

'12 1992.) Entergy manages, controls, operates and maintams EPI's pre-
13 sent capacity at cost. Thus far, most of EPI's bulk power sales have

:O 14 been to Entergy at EPI's incremental cost. In 1990-1991, EPI sold
15 $45.9 million of energy to Entergy; its only other sale was $2.4 million
16 of energy to TVA. (EPI,1990 and 1991 FERC Form 1, pp. 31011.)
17

'O 18 Problems of evasion of regulation and foreclosure of competition might
19 arise in connection with purchases of power by Entergy/GSU not only
20 from EPI but also from facilities that have been excluded from the
21 Entergy and GSU rate bases, e.g.,107 MW of Entergy's capacity at the

"O 22 Grand Gulf nuclear plant. The issue that Dr. Pace identifies (Ex. No.
23 (JDP 1), p.10, lines 21-24) but does not address is whether the
24 proposed merger would expand the scope of future self-dealing, as

i

25 regulators found to be the case in the proposed SCE/SDGE merger. |;O 26 i

27 Second, if the proposed merger increases the likelihood that Entergy |-

28 and GSU will be able to exercise market power in transmission, the
29 combined firm may be able to use that market power to foreclose com-, .

0 30 petition in the sale of bulk power to third parties from lower-cost
31 sources of supply that are alternatives to their own unregulated gener-
32 ating facilities.
33

;O 34

O
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1 V. 5farket Power Analysis in Decisions on
i

O 2 5farket Based Pricing and 5fergers
3

'

4 Q. Does FERC's evaluation of market power in its 51 arch 3,1992, Order
5 en Rate Filing in Entergy Sertrices, Inc. (Docket No. ER91569 000)im- '

O' 6 ply that the proposed merger would not adversely alTect competition in
7 transmission?
8

*

9 A. Not at all. There is no inconsistency between a Snding that Entergy's
O 10 market power is sufHeiently limited to justify market based pricing for

11 bulk power, on the one hand, and a Snding that the proposed merger
12 would signiScantly reduce competition in transmission.
13

O 14 First, even if neither a stand alone Entergy nor a stard-alone GSU,
15 alone or in combination with others, possesses market power in a par-
16 ticular transmission service market, the proposed merger, by eliminat-
17 ing one competitor, may significantly reduce competition. Certainly the

O 18 fact that one party to a proposed merger has been found not to have
19 market power does not imply that the merger would be competitively
20 benign.

21

0 22 Second, when FERC is evaluating market power in the contert of an
23 application for market-based pricing, the issue is to compare the out-

,

24 comes from (a) conventional cost-based regulation, and (b) market-
25 based pricing (in conjunction with an open access transmission tanfrin

O 26 the case of Entergy). Here the issue is to balance the substantial costs
27 involved in conventional regulation against the costs involved in the-

28 exercise of market power.
l

.. 29

0 30 In the case of a proposed merger, the issue is different. DOJ has distin-
31 guished between the analysis of market power that is undertaken for
32 the purposes of assessing a merger, on the one hand, and the analysis
33 of market power that is undertaken for the purposes of evaluating an

O 34 application to move from conventional regulation to " light-handed"
35 regulation or deregulation, on the other. In the words of the DOJ in

i

O |
1

I

_ _ _ _ _ _ _ _ _ _ '
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1 Competition in the Oil Pipeline Industry (1984, pp. 28-29), which ad-
0 2 dressed the issue of when cost-based regulation is appropriate:

3
4 In making an initial determination of whether a pipeline
5 origin or destination market is so concentrated that a
6 pipeline might have market power, the study has tenta-
7

O* tively used an HHI threshold value of 2500. This HHI
8 standard for initial high-risk status for pipeline markets
9 is higher than the 1800 level used to demarcate highly

10 concentrated markets in the Department's Mercer-

11 Guidelines because of the different purpose served by the
12 index. A higher threshold is used for suggesting that

O 13 pipeline regulation may be appropriate than for determm- !
14 ing that a merger is liable to lead to the exercise of market
15 power because regulation itselfimposes sigmficant costs,
16 whereas the economies foregone,if any, when a particular
17 merger is prevented are apt to be less significant.
18 iO
19 The relevance of DOJ's distinction between these two contexts for
20 market power analysis was recently emphasized by the FERC adminis-
21 trative law judge in the Williams Pipe Line Company, Enron Liquids

""' *#""# * ""*#IO ' ' ' '

23 1992 (slip op, at 20-22). That Initial Decision finds:
24
25 The present examination of market power is designed to
26 facilitate a decisien on Williams' entitlement to a system
27 oflight-handed regulation, as opposed to traditional cost-

0 28 based rate regulation. That inquiry is much closer in pur-
29 pose to the Department's Oil Pipeline Deregulation study,
30 than to questions of merger. Williame seeks light handed
31 regulation, not merger.
32

0 33 Moreover, if FERC makes a mistake in approving market based rates,
34 or if competitive conditions change, it can reverse itself. FERC has.

35 stated that it "will not hesitate to reimpose cost-of service regulation."
36 (Order on Rate Filing, Docket No. ER91-569-000, p. 35.) By contrast, if-

O 37 FERC makes a mistake in approving a merger, cost-of service regula-
38 tion will not restore the status quo ante, and consumers will have to
39 live with the consequences of continuing competitive harm, conse-
40 quences that FERC does not have the ability to remedy post-merger.

.O 41

42

0
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1 VI. Competitive Analysis of the Proposed
O

2 Open Access Transmission Tariff '

3

4 Q. What is your understanding of how transmission senice would be
5 priced under the proposed combined Entergy/GSU open access trans-

O' 6 mission tanfl'
7

~

8 A. It is my understanding that under the open access transmission tariff,
9 the firm transmission service rate would be based on the combined

O 10 Entergy/GSU system's embedded costs, with provision for alleged
11 " stranded investment" costs, and customers would be responsible for 3 !

12 percent or more in transmission losses. The nonfirm transmission ser-
13 vice rate would be capped at the lower of(a) the firm transmission ser-

0 14 vice rate and (b) an allowance of 3 percent or more for transmission !

15 losses, plus one mill per kWh, plus one-third of the savings (after
16 transmission losses) based on the difference between the marginal
17 costs of the seller and buyer. (Ex. No. (JJS-2), pp. 48-55.) One mill ,

O 18 per kwh amounts to $0.73 per kW-month (at 100% capacity factor),
19 compared to the 1992 firm transmission rate of $1.33/kW-month (Ex.
20 No. (JJS-1), p. 32) under the proposed combined Entergy/GSU open
21 access transmission tanff.

O 22

23 Q. Do you agree with Dr. Pace's view that the proposed Entergy/GSU
24 open access transmission tariff"will preclude the exercise of market
25 power by reason of control over trannmission assets"(Ex. No. (JDP.

O 26 1), p. 4, lines 12-13)?

27
"

28 A. I diangree with Dr. Pace. Even with the proposed open access trans-
29 mission tariff, there would be significant opportunities for the merged-

O 30 firm to exercise any increased market power in transmission that re-
31 sults from the proposed merger.

.

32

33 Q. How could transmission service customers be injured by the proposed
'O

34 merger ifit reduces competition in transmission, given the proposed
35 open access transmission tanf!?

36

O
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l
1 A. First, with competition, both firm and nonfirm transmission service i

O 2 rates (or the markups en buy-sell transactions) could often be substan-
3 tially below the rates allowed under the proposed open access trans-
4 mission tariiT. This is more likely if stranded investment costs are in-
5 c!uded in the latter tariiTrates, since eristing fixed costs play no role in

iO' 6 the determination of competitive prices. Transmission rates under
7 competition are determined by incremental costs of providing trans-
8 mission service. Where there is excess capacity, cornpetitive transmis-

-

9 sion service rates could be as low as actual transmission losses plus
O 10 transactions costs.

11

12 Second, I doubt that regulation of access to and expansion of transmis-
13 sion facilities under the open access transmission tariff is likely to

O 14 work well enough to prevent Entergy/GSU from exercising any market
15 power that exists by denying access to its tranmission system or de- !

16 laying or denying requests for erpansion ofits transmission facilities.
17 Regulation is imperfect given the limited resources available to regula-

0 18 tors, including the fact that regulators have imperfect information
19 about such things as transmission capacities, costs, effects on reliabil-
20 ity, etc. Furthermore, Applicanta indicate that Entergy/GSU "shall be
21 the sole judge of transmission service availability for a specified trans-

0 22 action." (Ex. No. (JJS-2), p. 44.) Also, competition between Entergy
23 and GSU might lead to access and/or facility expansion that might not
24 occur under regulation.
25

O 26 Third, to be eligible for the open access tran= mission tanff, and thus to
27 limit the exercise of market power, some transmission customers are.

28 required to pay a " price." Utilities are required to ofrer comparable ser-
29 vice on nimdar terms to the merged company and its affiliates, and.

O 30 customers may be required to forego future purchases of power and en-
31 ergy at system average cost rates. (Ex. No. _. (JJS-1), pp.11-12.)
32

33 In addition, some transmission customers would be adversely affected
O 34 by the proposed merger regardless of effects on competition, given the !

35 pricing terms of the proposed open access transmission tariff. In his !

36 prepared direct testimony (Ex. No. _. (JJS 1), p. 32, lines 10-17), Mr. l

O |
|

i
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1 Saacks states that for Entergy's current transmission service cus-
0 2 tomers, the proposed merger will lead to an increase in the price of

3 transmission service because GSU's average embedded cost of bulk
4 transmission facilities is higher than Entergy's. In the case of nonfirm
5 transmission, the merger would lead to an increase in the ceiling price

.O' 6 for transmission service and thus increase the scope for exercise of any
7 market power in transmission.

*

8

9 Mr. Saacks does not quantify the increase in transmission service rates
0 10 that will occur for Entergy's customers as a result of the merger.

11 However, he reports that for 1992 the Entergy/GSU open access
12 transmission tariff price for firm transmission-and the ceiling price
13 for nonfirm transmission-will be $1.33 per kW-month with the

0 14 merger. (Formula Rate Development for the Year Ending December 31,
15 1991, Workpaper JJS 000008.) This is 12.7 percent higher than i

16 Entergy's stand alone open access transmission tanfr price for firm
i

17 transmission--and its ceiling price for nonfirm transmission--of $1.18
0 18 per kW-montL (Entergy, Formula Rate Development for the Year

19 Ending Lccamber 31,1991, FERC Docket No. ER91-569-000, June 1,
20 1992, Tab 2, p. 4.)

21
0 22 Q. Why do you believe that competition would play a role in the determi-

23 nation of transmission service prices in the stand-alone case?
24

1

25 A. Before I respond to the question, let me explain two points by way of |
O 26 background. First, it is useful to distinguish between two questions: (1) ;

27 Does competition play a role in reducing transmission service prices-

28 below rates reflecting embedded costs? (2) Does competition constrain
29 the extent to which transmission service prices exceed rates reflecting-

O 30 embedded costs? Even where the answer to (2) is negative, because
31 cost-based regulation imposes an effective ceiling on prices, the answer

1

32 to (1) may still be affirmative. '

33
0 34 Second, again by way of background, it is important to keep in mind

35 that a utility can provide transmission service in three ways: (1)it can |
I36 provide unbundled wheeling service;(2)it can simultaneously purchase

O !

:
_ _ _ _ _ _-_______-___-_________-___-_-________-___1
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1 and sell bulk power at two diferent points on its transmission system
O 2 (either with or without an explicit contractual link between the pur-

3 chase and sale), bundling transmission senice with bulk power; and
4 (3)it can sell delivered bulk power generated on its own system, again
5 bundling transmission with bulk power. To evaluate the extent to

O- 6 which competition determines transmission service prices, one should
7 consider all of these types of transactions.
8-

9 Now, in response to the question, Srst, let me quote from Professor
O 10 Paul L. Joskow:

11
12 Coordination and wheeling transactions have increased
13 substantially....These markets are subject to only very
14 loose FERC regulation. As a result of extensive intercon-
15 nections, coordination agreements and power-pooling ar-0 16 rangements, and voluntary wheeling, the anecdotal evi-
17 dence suggests that these markets are often very competi-
18 tive.
19
20 ....FERC regulation of the prices for coordination transac-

0 21 tions has not been a binding constraint in short- and ,

22 medium-term coordination markets. (" Regulatory Failure, '

23 Regulatory Reform, and Structural Change in the Electric
24 Power Industry," in M. N. Baily and C. Winston, eds.,

,

25 Brookings Papers on Economic Activity: Microeconomics |
26 1989, Brookings Institution, Washington, D.C.,1989, pp. |O 27 189-90.) |
28 |

29 Second, under the cristing Entergy open access transmission tanff ap- |

30 proved by FERC in its March 3,1992, Order on Rate Filing, in the
O 31 stand alone case Entergy's non6rm transmission service price is explic-

32 itly subject to negotiation and hence competition. Competition could |.

33 limit Entergy's nonfirm tran miasion service price to one mill per kWh
34 (80.73 per kW-month), plus an allowance for losses. (Entergy,,

O 35 Transmission Service Tariff, FERC Docket No. ER91-569-000, June 1,
36 1992, pp. 46-48, and Explanatory Statement, p. 22, explaining that the
37 floor price was reduced from two mills to one mill per kWh.) If the
38 morger reduces competition in transmiseion by eliminating GSU's in-

O 39 dependent transmission service contract path, then based on 1992
40 prices customers could face an increase in the nonfrm transmission
41 service price of $0.60 per kW-month---or 82 percent--because the cap on

O
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1 the proposed combined Entergy/GSU nonfirm rate is $1.33 per kW-
0 2 month.

3

4 Third in practice it appears that the regulation of markups on buy / sell
5 transactions among utilities-and thus the charge for bundled trans.

O- 6 mission service-can sornetimes be avoided. In connection with the
7 merger of Utah Power & Light (UP&L) and Pacific Power & Light
8 (PP&L), William R. Hughes testified that UP&L had been able to avoid-

9 FERC regulation of transmission rues and to exercise market power in
o 10 transmission by engaging in the purchase, transmission, and resale of

11 bulk power, realizing supracompetitive prices for transmission through
12 high markups on the delivered power. (Prefiled testimony, FERC
13 Docket No. EC88 2 000, Ex. No. 84, Feb.12,1988, pp. 7,54 55, based

O 14 on 1986 data. Dr. Hughes observed that in the future FERC reasonably
15 could "be expected it assert its jurisdiction and require UP&L to charge
16 only a just and reasonable rate for such tranamission," and that "The
17 practice of reselling at a high markup is very difHeult to accomplish in

O 18 the firm bulk electricity market in large long term contracts where
19 close regulatory scrutiny of each transaction is more likely....")
20

21 Fourth, FERC's regulation of bundled generation and transmission

O 22 supplied by vertically-integrated utilities is limited. According to Dr.
23 Hughes' UP&L testimony:
24

25 Q. How can regulated firma exploit market power?
260

-

27 A. A regulated, vertically integrated firm having market
28 power in one aspect of its business may seek to avoid-

29 regulatory scrutiny by packaging its product in one bundle
30 so as to hide the non-competitive price inherent in one of
31 the components of that bundle. ...-

-0 32
33 As I explain in my testimony, the merged company can in-
34 clude the proSts from its transmission market power in
35 the overall bulk electricity price. As a practical matter,-

36 regulatory scrutiny of bulk electricity transactions of a
37 vertically integrated company is unable to identify the.O
38 profits on transmission that are implicit in the price of the
39 bulk electricity. ...
40 -

O

- _. _ _ _ _ _ _ _ _
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1 [T]here are strong indications that the merged com-
2 pany will weid FERC scrutiny by bundling UP&L trans-*
3 mission with PP&L-generated bulk electricity. (FERC
4 Docket ECSS-2-000, Ex. No. 84, Feb.12,1988, pp. 24,26-
5 27.)
6

7 Fifth, because of concern that regulation has been responsible for wast-
"'

8 ing resources, the extent of regulation of the electdc utility industry is
9 being reduced and increased reliance is being placed on market forces.

.

10 Therefore, the role of competition cannot be evaluated by looking enly
11 at the industry today. It is important to be forward-looking and to pre-
12 serve competition in areas where regulation could be relaxed in the fu-
13 ture. Acceptance of an increase in concentration on the grounds that
14 the industry is now regulated would reduce the future scope for dereg-
15 ulation and hence benefits from increased reliance on competition.

O
16

17

18 VIL Conclusions
19

3
20 Q. What conclusions have you reached regarding the competitive effects of
21 the proposed merger of Entergy and GSU?
22

,

23 A. First, I do not believe that Dr. Pace has adequately addressed the com-
3

24 petitive issues in this merger. Most important, his discussion of gener-
25 ating costs in different parts of the SPP and SERC areas suggests that

,

26 the overlap between Entergy and GSU as links in independent contract
27 tranrmission paths connecting generating facilities in their territories

).
28 and points north and west, on the one hand, with purchasers in areas

"

29 such as Eastern Mississippi and Alabama, on the other, could be com-
30 petitively significant. Dr. Pace does not address this. In addition, Dr.

' 31 Pace has not addressed the possibility of vertical issues related to eva-
O
i 32 sion of regulation and foreclosure of competition.

33

34 Second, the proposed open access tranemiezion tariff would not prevent

35 the exercise of market power if the proposed merger results in a reduc-,
36 tion of competition in transmission. A reduction in competition could

e

--. . . _ _ .



:O

Page 22

1 lead to an 82 percent increase in the nonSrm transmission service

:O 2 price.
,

3

4 Third, the materials that Applicants have supplied with their applica.
5 tion are insufIicient to permit an adequate analysis of these market

O- 6 power issues. Much of the information identified above that would be

used in a traditional market power analysis is not public and would be
-

8 available only through discovery..

9

o 10 Q. Does this conclude your testimony?
11

12 A. Yes.

O
,

.O *
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UNITED STATES OF AhERICA :

O BEFORE THE '

FEDERAL ENERGY REGULATORY COMMISSION

CT Entergy Services, Inc. )
)

and ) Docket No. EC92 21-000~

)
Gulf States Utilities Company )

O

AFFIDAVIT OF WITNESS

I, the undersigned, being duly sworn, depose and say that the
O

afEdavit testimony of MARK W. FRANKENA in this proceeding is the

testimor.y of the undersigned and that to the best of my knowledge,

information and belief, is true, correct, accurate and complete, and I hereby
O

adopt said testimonv under oath. !

;

i

/O y,}%g
MARK W. FRANKENA

O
1,

.

SUBSCRIBED AND SWORN to before me,
a Notary Public in the District of Columbia i

,

'

O n this 28th day of September 1992.
,

I

f/?/ / !?]L$ff
Notary Public / 8

O
1
.

My Commission erpires: ww<m j
IIramatudse tehshas 141888 ;
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UNITED STATES OF AMERICA '

BEFORE THE
13 FEDERAL ENERGY REGULATORY COMMISSION

,

l

Entergy Services, Inc. and ) Docket Nos. EC92-21-000 !

Gulf States Utilities Company ) and ER92-806-000
t

CT |
!

i'

REQUEST FOR REREARING
~

.

OF
OCCIDENTAL CHEMICAL CORPORATION

O
.

Pursuant to Rule 713 of the Rules of Practice and
,

Procedure of the Federal Energy Regulatory Commission ("FERC" or
~O.

" Commission"), 18 C.F.R. 5 385.713, Intervenor Occidental

Chemical Corporation ("OCC") hereby respectfully requests !

-irehearing of the January 28, 1993 order issued in the above-named ;

<O'

consolidated proceedings. ,

.

I

I. BACEGROUND '

;O This case concerns the Joint Application for merger

authorization under Section 203 of the Federal Power Act ("FPA")L
filed on August 28, 1992 by Entergy Services, Inc. ("ESI") (as

.

,0 agent for Entergy Corporation ("Entergy")) and Gulf States

Utilities Company ("GSU") (collectively, " Applicants"), and.

;

e

Applicants' concurrent application under FPA Section 205 to amend.

O the 1982 System Agreement (contingent upon approval of the
.

proposed merger) to incorporate GSU into the System Agreement'as

an Entergy Operating Company. On September 23, 1992 OCC' filed a I

33 Motion for Leave to Intervene and Request for Hearing in_ Docket
;

No. EC92-21-000,.which, inter alia, requested FERC to set for

:
!

'O
4

$
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O

evidentiary hearing the material factual issues concerning the

O Applicants' market power raised by OCC and others. OCC's

intervention also asked, in the alternative, for additional time

to obtain discovery and file written comments and evidence

CT concerning competition and other issues raised by the merger

application.F
.

Although OCC had only the short notice period to review

O Applicants' voluminous application materials and retain

consultants, its intervention motion included an expert affidavit

which noted numerous evidentiary deficiencies in Applicants' bulk

O power and transmission market power analysis and identified OCC's

and other intervenors' need for discovery on such points. On

September 21, 1992, OCC served data requests on Entergy and GSU

O which asked for information relevant to the concerns addressed in

OCC's intervention, including the effect of the proposed merger

on competition. The Applicants flatly refused to respond to

O OCC's data requests concerning competition, alleging that OCC's

interest in this proceeding as a retail customer was limited to

the merger's potential impact upon costs and rates.

O The Commission's January 28 order granted summary

disposition on the effect of the proposed merger on competition
*

and refused to grant a hearing of any sort on-this critical

O Section 203 issue. FERC bases its decision almost wholly upon

its determination that the Applicants' "open" transmission

O V Occ also filed on September 23, 1992 a Motion for Imave to
Intervene and Request for Hearing in Docket No. ER92-806-000.

-2-
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O

service tariff ("TST") approved in Enterov Services. Inc., Docket

("Egl")U "[w]ill adequately mitigate anyO No. ER91-569-000

increase in market power in the relevant geographic and product

markets that may arise from the proposed merger, if approved."

g- (Slip op. at 54).

II. ARGUMENT.

A. Denial of a Esarina

O
The Commission is required to hold a full evidentiary

hearing where parties have raised disputes concerning material

facts and have shown that an " inquiry in depth" is appropriate.
O

Indeoendent Bankers Ass'n of Georcia v. Bd. of Gov. of Federal

Reserve System, 516 F.2d 1206, 1220 n.57 (D.C. 1975); Municipal

Licht Boards v. FPC, 450 F.2d 1341, 1345 (D.C. Cir. 1971). The
O

agency " bears a weighty burden in justifying a denial of an

evidentiary hearing," General Motors v. FERC, 656 F.2d 791, 798

(D.C. 1981) (citations omitted), yet FERC's decision does not

O
even attempt to address the factual questions concerning the

merger's effects on competition set forth by OCC. Instead, FERC

simply relies upon the unsupported assumptions that: (1) present

O' competition between Entergy and GSU is only "de minimis"; and (2)
.

in any event, the TST will adequately mitigate any increase in

the Applicants' market power in transmission and bulk power.

O
sales.

U Enterov Services. Inc., 58 FERC 1 61,234, order on reh'a, 60
FERC 1 61,168 (1992), acoeal cendina, Caiun Electric Powerd

() Cooperative. Inc.. et al. v. FERC, Nos. 92-1461, et al. (D.C.
Cir.).

-3-
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O

The Commission's conclusion that the Applicants do not

O now appreciably compete in the relevant transmission and bulk

power markets is, first of all, belied by FERC's own

contradictory statement that the merger would produce increased

Q- concentration measured by HHIs in some markets. (Slip op. at 55-

56).E In any event, FERC erroneously suggests that intervenors
.

bear the burden of demonstrating that the present level of

g competition between Applicants is more than de minimis. (Slip

op. at 55). However, it is the Applicants who must show

affirmatively that the proposed merger is consistent with the

o public interest.9 FERC"cannot shift the evidentiary burden to

DCC and other intervenors who have requested a hearing --

especially where Applicants alone possess much of the' data

O relevant to competition issues and have refused to provide any

such data to OCC, and where OCC has presented expert evidence

identifying specific flaws in Applicants' case.

O

E
In fact, while flawed, the HHI analysis in Appendix B

indicates increases in HHIs of as much as 375 and post-merger
HHIs as high as 1928. Under the 1992 DOJ-FTC Merger Guidelines

O (1.51c), such a market is highly concentrated, and such increases
in concentration "potentially raise significant competitive
Concerns."-

M Egg Pacific Power & Licht Comoany v. Federal Power
Commission, 111 F.2d 1014, 1017 (9th Cir.1940) ; Iowa Public,

0 Service Comoany. Iowa Power Inc.. and Midwest Power Systa==, 60
FERC 1 61,048 (1992); Northeast Utilities Service comoany, 56
FERC 1 61,269, 61,994 (1991) (" Northeast Utilities") ; Southern
California Edison Comoany and San Disco Gas and Electric Comoany,
53 FERC 1 63,014, 65,098 (1990) (" Southern California Edison"),
Utah Power and Licht Connanv. PacifiCorn and PC/UP&L Meraina

O Corooration, 45 FERC 1 61,095, 61,278-79 (1988) (" Utah Power and
Liaht").

-4-
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Moreover, it is not appropriate to limit consideration

o to "present competition" between Entergy and GSU in transmission

and bulk power markets, nor to measure the extent of present

competition by looking at current sales by Entergy and GSU. OCC

g. demonstrated, for example, that Entergy's and GSU's transmission

systems provide alternative bulk-power contract routes. (OCC
.

Motion, Frankena Affidavit at 4-5). Even if Applicants do not

g sell large amounts of the same kind of transmission service, the

Commission should -- consistent with antitrust analysis

principles -- consider the extent to which the availability of a

O second, independent transmission route currently constrains and

in the future could constrain the pricing of the first.

Similarly, the fact that two utilities do not make sales in the

O same bulk power market at any given time does not mean that the

option to purchase from one does not restrain the other's pricing
behavior.

O OCC's intervention motion and the accompanying
Uaffidavit of Dr. Mark W. Frankena identified several key

shortcomings in the Applicants' evidence concerning market power |
l

O in transmission and bulk power, including their inclusion of all
|

first-tier utilities in the relevant market for bulk power.

without considering whether those utilities' generation is cost- !

O competitive. (OCC Motion at 16; Frankena Affidavit at 9-10). j

The Commission apparently has accepted without question the

U Dr. Frankena is a Senior Economist at Economists
O Incorporated, and is a former Deputy Director for Antitrust of

the U.S. Federal Trade Commission's Bureau of Economics.

-5-
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Applicants' geographic market definition for bulk power (see

g Order Appendices A and B). FERC's denial of an evidentiary

hearing here stands in stark contrast to past contested merger

proceedings, where the agency has consistently undertaken highly

adjudicative market power inquiries,# recognizing thatC.

questions concerning " probable competitive behavior and its
'

probable effects" require knowledge of the specific factual

O context and future effects and the benefit of expert evaluation.

United States v. C.A.B., 511 F.2d 1315, 1326 (D.C. Cir.

1975) (remanding case for full evidentiary hearing).
'

O The Commission seems to believe, however, that a

rigorous analysis of market power for transmission and bulk power

is unnecessary, thanks to its determination that with the TST in

O place, "the merged company will not be able to exercise market

power in either: (1) the long- and short-run firm bulk power

markets; (2) non-firm energy markets; or (3) transmission

markets." (Slip op. at 59). FERC's conviction that concernsO

regarding market power in transmission and bulk power issues are

obviated by the TST is not only erroneous as a legal matter;M !
!

O it also is lacking in evidentiary support. The order addresses

only one TST issue raised by intervenors -- the tariff's point- ),

I

to-point service restriction -- and ignores all other material |
|

O fa tual questions concerning the TST raised by OCC and others.

U S_gg Northeast Utilities, 56 FERC at 61,998-62,011; Southern
; California Edison, 53 FERC at 65,099-65,109: Utah Power and

Licht, 45 FERC at 61,283-61,289. j

O y
See discussion infra.

4
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OCC, for example, emphasized that an evidentiary hearing was

O required to address numerous flaws in the Applicants'
presentation, including.

Applicants' failure to provide any information-

concerning the amount of transmission capacity that would be
(f available to accommodate third-party service requests. (OCC ,

Motion at 20). ;

!
Applicants' failure to consider whether the TST's j

- +

rate structure would enable the merged company to exercise _ '

market power even with the TST in place, since a
g transmission rate yielded by competition could fall below

the tariff's embedded cost rates. (OCC Motion at 20-21; )Frankena Affidavit at 16-21) . .j

Applicants' failure to address the merger's-

ipotential impact on de facto transmission provided by means |
g- of Entergy and GSU transactions involving simultaneous

{purchase and sale of bulk power at different points _and ;delivery of their own bulk power._ (OCC Motion at 14-
Frankena Affidavit at 5). f

OCC and other intervenors went to unprecedented lengths
'O

to submit evidence raising competition issues (as well as other -|

merger issues) at the early intervention stage of this proceeding
in order to meet the demanding (and unreasonable) standards for.

O
obtaining a hearing set forth in eel. In ESI, FERC chided

intervenors for their alleged failure to provide substantial -j
ievidence with their interventions and for not requesting j

'O
additional time beyond the intervention notice period to submit

.

additional comments and evidence. Although OCC strongly opposes

the EEI procedural determination,# it nevertheless within the--

O'
less than month-long notice period for intervention _ in Docket No.

:

!

EC92-21-000 filed a detailed intervention motion, accompanied by
;

O OCC has appealed the eel order in D.C. Cir. No. 92-1523,
Occidental Chemical Corporation v. FERC.

4

-7-

O I

.

_-, y,-e-e, ''' - " *



O

an expert affidavit on competition issues which presented

O specific factual challenges to the Applicants' submissions and

established the need for discovery and evidentiary hearing. OCC

also explicitly requested, in the event that FERC refused to

Cy grant an evidentiary hearing, a " paper hearing" process with

opportunity for discovery. OCC served data requests upon
~

Applicants as soon as practicably possible after review of the

O Applicants' materials and prior to the filing of its intervention

motion. Applicants unconditionally refused to respond to OCC's

requests concerning competition issues. (Appendix A, attached).

C) oCC has, in short, taken every conceivable step to put

forth material factual issues regarding competition that require,
at the very least, a meaningful paper hearing. Yet the

g Commission does not even attempt to explain its denial of the

hearing requests of OCC and others, or even refer to the issues

posed by OCC. As such, the order is arbitrary and capricious.

19 Egg Gelleral Motors v. FERC, g_qpn , 656 F.2d at 791 (remanding

FERC's denial of party's hearing request because the agency "did

not adequately explain its denial").1

!O Moreover, the Commission's actions offend basic notions

of procedural fairness. As noted, OCC (and a number of other.

intervenors) expended considerable efforts and resources to
'

;O btain and present information challenging the Applicants'
filings. The Commission, however, refused to compel the

Applicants to respond to intervenors' discovery requests,

3) declaring in its order that Applicants "were under no obligation

-8-
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O

. to engage in discovery until the matter was set for. .

O hearing." (Slip op. at 43). Yet the same order refuses to set
competition issues for hearing, placing OCC and other intervenors

in a no-win, Catch-22 situation.

C7 FERC's " summary disposition" on the merits of

competition is unwarranted in the complete absence of evidentiary,

support for such determination. Under Section 313(b) of the FPA,
O the Commission's decision must be bared upon " substantial

evidence". 16 U.S.C. 5 8521(b) (1988). The " substantial

evidence" test requires that the evidence relied upon by the
O agency be based upon the "whole record." Consideration of the

"whole record" demands, in turn, that interested parties have had
,

the opportunity "to introduce adverse evidence and criticize

0 evidence introduced by others." Mobil Oil Coro. v. FPC, 483 F.2d

1238, 1258 (D.C. Cir. 1973). Here OCC has been deprived of the

opportunity to discover data in the Applicants' possession which
;

O would enable it to counter fully the Applicants' case.

The Commission's unexamined reliance upon the remedial

effect of the TST in this context has compounded the potential

CL for competitive harm occasioned by the EEI order. The denial of
*

a hearing and a resultant lack of a substantial agency record has

also jeopardized the timely consummation of the merger, since
.

O resolution of procedural and substantive issues related to

competition must now be deferred at least until the Commission

acts on rehearing, and quite possibly until the outcome of any

0 judicial review of a rehearing order. In order to minimize harm

-9-
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O:

from delay to both intervenors' and Applicants' interests, FERC

.O should act on the rehearing requests of OCC and others as

expeditiously as possible.

B. Inconsistency With Section 203 Precedent
Cf

As emphasized above, FERC in this case has, for all

practical purposes, dispensed with an examination of the
*

potential anticompetitive impact of the proposed merger on

relevant markets for transmission and bulk power. In so doing,

it has overturned, without notice or explanation, a well-

developed body of agency and judicial caselaw applying Section

203 of the Federal Power Act.

The necessary threshold inquiry in any merger case is

an assessment of the foreseeable anticompetitive effects that

could flow from the proposed transaction. The basic legal

standard applicable to mergers, Section 7 of the Clayton Act,U

" prohibits an acquisition or merger where in any line of commerce

in any section of the country, the effect of such acquisition may

be substantially to lessen comoetition, or to tend to create a

monopoly." Utah Power & Licht, 45 FERC 1 61,095 at 61,283

(emphasis added). The Commission must, as a first matter,
,

determine "whether the merged company will have any greater

market power than the two companies currently have as separate-*

O.
' entities." Northeast Utilities, 56 FERC at 61, 998.

O
E 15 U.S.C. I 18 (1988).

- 10 -
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The order's fixation upon the supposed remedial effects

O of the TST puts the proverbial cart before the horse. FERC "must

compare the competitive situation which existed before the merger
to the competitive situation which would result from an

IF unconditioned merger in order to establish a baseline for

determining whether the merger should be conditioned and, if so,
,

in what ways." Northeast Utilities, 56 FERC at 61,999. In

O Northeast Utilities, FERC specifically rejected the merging

utilities' argument that "the presiding judge should have

compared the competitive situation without a merger to the

O situation with its ' entire merger proposal,' including its

[ transmission access commitments)." 14. This is, however,

precisely the approach taken by FERC in this proceeding.

O Although FERC on one hand professes to be concerned with

" remedying the specific anticonnetitive harms directly resultina

from the proposed merger" (Slip op. at 59; emphasis in original),

O it has in fact not attempted to determine what anticompetitive

injury might arise from an Entergy/GSU consolidation.

The order's failure to acknowledge its radical

O departure from precedent -- let alone provide a reasoned
'

explanation for such -- constitutes arbitrary and capricious

agency decisionmaking. Egg, e , q ,. , National Black Media Coalition
.

O v. FCC, 775 F.2d 342,355 (D.C. Cir. 1985); American Federation of

Government EmDloyees v. Hoffman, 543 F.2d 930, 946 (D.C. Cir.

1976), cert. denied, 430 U.S. 965 (1977); International Union v.

.O

- 11 -
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*

NLRB, 459 F.2d 1329, 1341 (D.C. Cir. 1972); Columbia Broadcastinc |
!

(3
System, Inc. v. FCC, 454 F.2d 1018, 1026 (D.C. Cir. 1971).

C. Failure to Distincuish Between section 203 and 205 [

Contexts
i

CJ- FERC's order also fails to address the fundamental (
,

t'

differences between Section 203 merger cases and Section 205 f.

market-based rate cases which highlight why the transmission
1

O tariff approved in EEI cannot automatically moot out Section 203 i

market power concerns. First of all, FERC's market power !

r

analysis in a market-based rate case focuses on a comparison !
t

|O between cost-of-service rate regulation and market-based pricing' f
i

(accompanied by transmission access conditions, if necessary), in j

order to compare the costs associated with traditional regulation
with the likelihood that market power will be exercised under

" relaxed regulation". In a merger case, by contrast, FERC must !
!

-tweigh against the potential exercise of market power not the
i

O ascertainable and substantial cost benefits of lessened
regulation, but rather the often highly uncertain cost savings

i

alleged to flow from a proposed merger. It is significant in |

O this regard that the U.b. Department of-Justice has stated that
.

market-based pricing may be allowable in some markets where a
'

merger would be found to be anticompetitive.E#
..

.o In' addition, the order ignores the fact that while FERC

can revoke a utility's right to sell ~ power at market rates (e,q., .

U.S. Department of Justice, Competition in the Oil Pipeline
. Industry. (1984), at 28-29.

- 12 -
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O

upon a section 206 complaint), it cannot revoke a merger approval

O (assuming compliance with the FERC-prescribed conditions).

Although FERC approved ESI's market-based rates (in conjunction

with the TST), it required Entergy to submit updated market
g- analyses every three years and relied on other " regulatory

backstops" as safeguards against the utility's ability to
.

exercise market power even with the TST. Such Section 205

() " backstops" are not available to discipline a utility's post-
merger market power. Since FERC cannot " undo" a merger approval,

consumers must continue to live with the consequences of an

O erroneous agency determination.

III. CONCLUSION

WHEREFORE, for the reasons set forth above, Occidental
O

Chemical Corporation respectfully requests that the Commission

grant rehearing of its January 28, 1993 order and prescribe an

evidentiary hearing to address competition issues raised by OCC
O

and others.

Respectfully submitted,

O "O -

Earle H. O'Donnell
Judith A. Center

-

Kathleen A. Foudy

9 Pns a a Avenue, N.W.
Washington, D.C. 20006-4605
(202) 862-1000

Attorneys for
Occidental Chemical Corporation

O
Dated: February 26, 1993
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prepaid upon all parties designated on the official service list

|_'S in this proceeding. ;

i

Dated at Washington, D.C. this 26th day of February, .!*
1993.
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"Ok*
Judith A. Center !

.;

i
fAttorney for
!() occidental Chemical Corporation
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Oct:cer 15, 1992.

")'

av un e rrr-trux

Earle H. C';onnell, Essaira
Jucith A. Center, Esgaire
Sutnerland, Ascill & Brennan
1275 Pennsylvania Ave., N.W.q'''

wash ngton, D.C. 20004

RI: Entargy Services, Inc. and Gulf States Utilities Co.
FIRC Occket Nos. ECS2-21-000 and ER92-806-000

Dear 3.r. O'Ocnnell:,J

This lettar is a follow-up to our letter dated
Septerter 24, 1992 provided in response to your September 21,
1992 letter to Mr. Souknight transmitting the First Set of Data
Requests Propcunced by Occidental Chemical Corporation.("OCC") in

g ete a. cove-referenced proceedings.

As you know, Applicants, Entergy Services, Inc. and
Gulf States Utilities Ccmpany, have requested that the Federal
Energy Regulatory Commission ( *Ccamission") act on the
appit cat ons v2.taout further proceedings. If -de f* m ission

_ believes that
J additional proceedings are necessary, Applicants

have asked the Cosmtission to set specified issues for
consideration in a " paper" haarang.,

Nevertheless, in order to assure that any proceedings
(if there are any) ordered by the Commission will be conducted

4 expeditiously, Applicants are willing to make a reasonable effor,.>
to respond to intervenors' questions. The extent to which each
intervenor's requests can be accommodated depends, in part, on
how extensive the requests are in aggregate. Where we concludethat a request involves significant burden, is of dubious
relevance, or appears to implicate privileged or confidential
material, we will defer that request until the Co;maission has,
acted.

9
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N gm.4 :lz Eo LII Mo E3. ?. C.

.O rar'.e E. :ennell, Escuare
t

. c::. : . A . Center, Esqu re
Oc:::er .f. .39:
Page

,

(y Applicants ::elieve : .a CC:"'s Only Leg:.::.r. ate interes:an :nese pr:ceecangs :.s as a :staal cust:=er of Inter;y inc Gcif5:ates. Ac :::ingly, Applicants have requestec, :.n :.:s Answer ::Motions :: Interrene filec en Cc: cer 13, 1392, that the.

C mmiss:.cn lima: CCC's part.::pation to matters that affect itsinterest as a retail customer of elec ::c.:y, that is, : e effect ;

O of the =erger on costs and races. Given this request, until the :

Cc= mission rules on the secpe of participation of CCC in these
preceecings, Applicants will no respond Oc CCC data requests

seek inf::=at.cn regarcing transmission access or pr:.cinq ==tha:
the effec: of ete merger on the existing competitive situation.
Ecwever, Applicants will fcrward to OCC Applicants * respenses to

~O **h* i **~'*"***' d*** **T"**** "i*h "* #'7'#d ** th* ""bl*C-

matter. If :ters are particular questions related to the effect
of :ne merger en c=sts and rates nat you wish to have given
prier:.:y, please let us knew what these are and we will :=f to
acccm=ocate you. We will make every effort :s provide some trespenses by early November.

.O
: reques: your assurance that neither you nor any

representative of Tour client will claim, in any concert, *h t
ithe Applicants ' willingness to respond to data requests in i

advance of the Commission's order prejudices the Applicants'
!position tha: the application should be acted upon without

.hea. ring cr, in :ne alternative, with hearing prococures limitedO r

as requested in the Applicants' Motion for Consolidatzen,
Expedited Action, and Limited Hearing Procedures. If you agree jto pr vide this assurance, please sign in the space provided
belcw and return :s se one of the duplicate originals of this
letter. ;

,

'O
1

sincerely, '
,

e~

D
Michael J. Rustum*

i

O Attorney for Entergy Services, Inc. I

|AGREED, AS STATED IN THE FINAL
PARAGPJLPE OF THE TEXT. i

'O

O
i
1
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UNITED STATES OF AMERICA i
O BEFORE THE

;

FEDERAL ENERGY REGULATORY COMMISSION i

!

Entergy Services, Inc. and ) Docket Nos. EC92-21-000
(7 Gulf States Utilities Company ) and ER92-806-000

.

..

NOTION OF
O OCCIDENTAL CHENICAL CORPORATION '

FOR RECONSIDERATION AND TO REOPEN RECORD |
:
i
i

Pursuant to Rules 212 and 716 of the Commission's Rules
O

!of Practice and Procedure, 18 C.F.R. 55 212 and 716, Intervenor
;

Occidental Chemical Corporation ("OCC") respectfully requests *

that the Commission reconsider that portion of its January 28, '

O
1993 Order in this proceeding which determined that the proposed ;

merger of Entergy Services, Inc. ("Entergy") and Gulf States '

i

Utilities Company ("GSU") (collectively, " Applicants") will not
Cl i

adversely affect competition in bulk powe.r, transmission, and
retail power markets. OCC relatedly requests, for good cause

shown, that the Commission reopen the record of this proceeding
O I

in order to consider certain new facts, described herein,

relevant to the proposed merger's competitive impact. In support f
:

of this Motion, OCC states as follows:.

j

1. On January'29, 1993, the Commission issued an Order

on Applications in this proceeding which summarily found that
O

Applicants' proposed merger, when coupled with Entergy's "open-
)

access" transmission tariff, would not adversely affect '

O q

l
_ _ _ . . _ _ _ _ _ _ _ _ _ _ _ _ . _ _ -. - _ ,
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O

competition. 62 FERC 1 61,073 at 61,374-376. The Order's

competitive impact analysis focused exclusively upon the vertical

market power implications of the proposed merger (with particular

reference to alleged anticompetitive effects of the transmission_,

J

tariff's point-to-point service), although FERC rejected in
~

passing an intervenor's contention that the merger would create

" horizontal territorial limitations" by eliminating competition
! .).
p

between Entergy and GSU for wholesale loads. 62 FERC at 61,374

n.97. The Commission refused to order a hearing on any

competitive issue.M OCC and a number of other parties have)

filed requests for rehearing of the January 28 Order's

determinations on co= petition.

D
2. Attached as Appendix A to this Motion is a copy of |

a Stipulation entered into between Entergy, GSU, and Texas

g Utilities Electric Company ("TU") regarding Texas Public Utility

Commission Docket No. 11292, Aeolication of Enterav Corporation

and Gulf States Utilities Company For Sale Transfer, or Mercer.

I
y The attached Stipulation was admitted into evidence during the

course of hearings in Docket No. 11292. However, this agreement.

-- which effectively resolved all issues in dispute between
;

'

j Entergy/GSU and TU in the Texas Public Utility Commission (" Texas

PUC") merger proceeding -- was not included as part of the

M The Commission also refused to hold a hearing on the Entergy
7 "open-access" transmission tariff. Enterav Services. Inc., 58

FERC 1 61,234, order on reh'c, 60 FERC 1 61,168 (1992), acceal
pendina, Caiun Electric Power Coco., Inc. v. FERC, D.C. Cir. Nos.
92-1461, g1 Alt, filed October 23, 1992.

-2-
D
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!

Settlement Stipulation and Agreement which has been submitted for
)

review by the administrative law judge.u

3. In the attached Stipulation, Entergy states that it

would affirm under oath, inter alia, that: (1) none of the
* - benefits of the proposed merger is dependent upon the Applicants

)
selling electric power to any electric utility in the Electric

Reliability Council of Texas ("ERCOT"), directly to any ultimate

consumer in ERCOT, or through any ERCOT utility to any ultimate
cony ar; (2) Entergy "has-no current plans to expand the sale of I

electric energy and/or capacity by its affiliates into wholesale

or retail markets located, in whole or in part, within ERCOT";

and (3) Entergy "has-no current plans to seek the interconnection
)

of ERCOT with the Southwest Power Pool ("SPP"), or any other

electric reliability council . GSU provides stipulations"
. . .

identical to (1) and (3) above.
TU, in turn, stipulates that "all disputed issues

involved in this Docket which are of interest to TU Elcetric have
been compromised and settled by this Stipulation."

)

.

4. The Stipulation between Applicants and TU was

[ entered into more than a month after issuance of the Commission's
Order on Applications. Thus, neither OCC nor any other party to

# The Settlement Stipulation and Agreement was entered into on
I March 30, 1993 by Entergy, GSU, and the Texas PUC Staff. OCC and

a number of other parties to the Texas PUC merger case are not
signatories to the Settlement.

-3-
).



,

O

this proceeding could have raised the issue of the Stipulation
before the Commission prior to expiration of the period for
requesting rehearing of the January 28 order. The stipulation,

as discussed below, constitutes evidence which is highly relevant
C7

to the Commission's competition inquiry under Section 203 of the
*

Federal Power Act ("FPA"). The Commission will reopen a record

and grant reconsideration of an order in cases where important
new infernation or developments demand that the Commission

revisit its prior determinations. 18 C.F.R. 5 385.716 (c) ; agg,

e.a., Danson Oil Comoany and GHK Co., 56 FERC 1 61,151

(1991) (reopening and reconsideration of order in light of newly-
submitted data); Gulf Oil Corp., 32 FERC 1 61,379 (1985);

National Fuel Gas Sueolv Coro., 7 FERC 1 61,072 (1979).

Accordingly, for the reasons set forth below, the Commission

should reconsider its previous finding that the proposed merger

will not adversely affect competition and reopen the evidentiary
record to permit discovery on the critically important issues

raised by the Entergy/GSU/TU Stipulation.

O
,

5. It is clear that FERC must take antitrust concerns,

into consideration in administering its responsibil!'.ies under
* Section 203 of the Federal Power Act. Gulf States Utilities Co.O

t

v. FPC, 441 U.S. 747, 757-58 (1973); Northern Natural Gas Co. v.

EEC, 399 F.2d 953, 959-961 (D.C. Cir.1968) . A proposed merger

must conform to U.S. antitrust laws, including Sections 1 and 2 -) ,

of the Sherman Act, 15 U.S.C. 55 1 and 2, and Section 7 of the
,

l'

-4 -
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Clayton Act, 15 U.S.C. $ 18. Section 1 of the Sherman ActO
specifically prohibits a " contract, combination . or j. .,

iconspiracy in restraint of trade or commerce . '". . .

The Entergy/GSU/TU Stipulation is on its face,
O' 1

persuasive evidence of a market allocation agreement which is
:

offensive to Section 1 principles, and hence to the "public-

interest" criterion of FPA Section 203. Although cast asO
" stipulations" concerning " current plans" to market wholesale and f
retail electricity, the Applicants' statements strongly suggest
the existence of an underlying understanding with TU not to '

O
compete with TU in certain markets -- an understanding which was I
reached in order to secure TU's acquiescence to the merger.E |

It is thus highly likely that the merger will foreclose anyO '

future competition between Applicants and TU. i

|

The U.S. Supreme Court "has reiterated time and time
i

again that '[h]orizontal territorial limitations . are naked. i,O . .

restraints of trade with no purpose except stifling of
competition . United States v. Tocco Associates. Inc., !

'"
. . .

405 U.S. 596, 608 (1972) (citations omitted) . Any arrangement

between actual or potential competitors to divide markets or !,

allocate customers is regarded as par gg unlawful under the
!'*

O ,'
F tDiscovery is necessary to determine more precisely the terms ;
of the.Entergy/GSU/TU understanding. For example, it is almost

|inescapably apparent that Entergy and GSU provided TU with
!certain assurances regarding limitations on the geographic scope

of their future electric sales activities, in return for TU'sO withdrawal of opposition to the merger. Discovery can further
:

confirm and illuminate the existence of this anticompetitive
cuid-oro-euo.

:

-5-
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antitrust laws. See, e.c., id.; Timken Roller Bearina Co. v.

United States, 341 U.S. 593, 598 (1951). It also should be

emphasized that such agreements "are anticompetitive regardless

of whether the parties split a market within which both do

business or whether they merely reserve one market for one and
t*

another for the other." Palmer v. BRG of Georcia, Inc., 498 U.S.

46, 49-50 (1990).

The fact that Applicants and TU are utilities subject
to certain regulation under state and federal law does not

immunize them from the ngr gg rule against territorialO

allocations, absent a state action exemption. jLtg, e,q.,

Pennsylvania Water & Power Co. v. Consolidated Gas. Electric
Licht & Power Co., 184 F.2d 552 (4th Cir. ) , cert. denied, 340

U.S. 906 (1950); Gainesville Utilities Dect. v. Florida Power &
Licht Co., 573 F.2d 292 (5th Cir.), cert. denied, 439 U.S. 966

(1978). The state action exemption is inapplicable in this

instance. As pointed out above, the Stipulation has not been
,

reviewed by the Texas PUC, and presumably will not be approved by

the Texas PUC as part of the overall settlement agreement.

Moreover, in any event, the wholesale market division issue.

raised by the Stipulation falls outside the scope of state
'

O regulatory jurisdiction. Of course, the fact that Applicants are

regulated by FERC does not shield them from Section 1 gar gg
scrutiny. Otter Tail Power Co. v. United States, 410 U.S. 366,

372-375 (1973). This Commission has acknowledged its obligationg

-6-
O
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,

O ;

to reject " covenant [s] not to compete" that violate "the specific :

condemnation of horizontal market allocation expressed in

Arcadian Corporation v. Southern Natural Gas Co.,Tocco. "
. . .

61 FERC 1 61,183 at 61,683 (1992). The profoundly ,

C7 '

anticompetitive nature of the kind of agreement evidenced by the
* Stipulation demands that FERC re-examine its previous finding

that the proposed merger would not harm competition. The

Commission promptly should undertake an evidentiary investigation
,

of the Stipulation by initiating discovery and a hearing to

explore the scope and terms of the territorial agreement

reflected in the document.

t

WHEREFORE, for the reasons set forth above, Occidental

Chemical Corporation requests that the Commission reconsider, in

light of the Entergy/GSU/TU Stipulation, its determination that

the proposed merger will not adversely affect competition, and

that discovery and an evidentiary hearing be authorized to

address the issues raised by the Stipulation.
L

Respectfully submitted,
O

^

dditu 4. Ga
'

Earle H. O'Donnell'

Judith A. Center.O-

Kathleen A. Foudy

DEWEY BALLANTINE
1775 Pennsylvania Avenue, N.W.
Washington, D.C. 20006 '

.O
Attorneys for

Occidental Chemical Corporation
Dated: April 20, 1993

-7-
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APPENDIX A (page 1 of 3)
!

:
;O ;
' j

DOCERT NO. 11293

!
'

.

martICAfzom er ever.aar s narons Tus
CCaPonATION 1rD oULr STATES $ PUBLIC UTILITY CoMKIs3IoM ||g UTILITIns CCKFANY FQR SALE, s. OF TREAS ;
Tmamarna, ca usassa 5,

.

!- ;

af17trLayIog |
]O TO THE HONORABLE ADMINISTRATIVE r.AW JUDGE: '
.

This Stipulation is entared into by and among Entergy ,

Corporation ( " Entergy") , Gulf States Utilities Company (" Gulf '

states") and Texas Utilities Electric Company ("TU 11ectric ) !
a

(harainafter referred to collectively as the " parties"). This
'O Stipulation is submitted to the Administrative Law Judge in an

.

-

effort to compromise and Itait issues among the _ Parties herete. i
This stipulation should not be interpreted to mean that TU Electric i

concurs with the position taken by Entergy and cult states !

(hereinattar referred to collectively as the " applicants") on any
other issue involved in this cocket. ne stipulation binda eseh

.

'

Party caly for the purpose of reasiving the Lasues involved in this ;

:O Docket among the partnes hereto. -

Entergy stipulates that its witness, Edwin Lupterger, if asked
on the stand under oath, would state and' affirm that

,

1. None of the benefits of the proposed combination of the !

:O APPIA**"*** "Y'**** ( i"*1"d i"O "i*h*"" 11"#***A**' ""* i

savings anticipated by Entargy to occur by reason thereof) '

relied upon by the Applicants in this Docket is dependent upon '

the Applicants, or any of their affiliates, selling electric
energy and/or capacity la the future tos (1) any electrio,

utility in the Electric Reliability council of Texas
,

!
1 ("ERCoT*), (ii) direetly _to ultimate censumer(s) in ERCOT, or
jO (till through any electric utility in ERc0T to any electric -

"

utility or ultimate censumar(s) in Mexico or elsewhere.
;

*
;

2. Entergy has no current plans to expand the sale of 1

electric energy and/or capacity by its affiliates into
'

wholesale or retail markets located, in whole or in part, i,

qg within ERC0f. ~

: i

) 3. Entergy has no current plans to seek the interconnection !
'

of EncoT with the southwoet power pool ("spF*), or any other ;

electric reliability council, through the construction of one-

, or more Ac interconnections or one or more additional DC :
intaroonnections. .

jO -

i-

|4

1 I
.

:o |
.

._m __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _
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;

i

|

I
|

14. Entergy has not considered a business combination with I

any electric utility or other person (other than Guif States)operating within the stata of Texas. '

^)

if asked on the stand under oath, would state and affirm that:culf states stipulates that its witness, Joseph L. Dermelly,'

. A. Culf states has no current plans to seek theinterconnection of E3tCOT Vith the ePP, or any other electric
reliability council, through the construction of one or more )) Ac interconnections or one or more additional DC

;

intereennections; -

B. None of the benafits af the proposed combination of the
'
,

iApplicants' systems (including, without limitation, the jsavings anticipated by culf states to occur by reason thereof)
3 relied upon by the Applicants in this Cocket is dependent upon ;

the Applicants, or any of their affiliates, selling electric
!
:

energy and/or capacity in the future tos (1) any alastric
utility in the FJLccrf, (ii) directly to ultimate consumer (s) in |

tacoT, or (iii) through any electric utility in ERCOT to any (
;

electric utility or ultimata
elsewhere. censumer(s) in Manion er !-

E ,

i

Tu Electric stipulates that all disputed issues involved in
!this

Docket which are of intaraat to TU Electric have' been '

compromised and settled by this Stipuistion. '
,

Therefore, the Parties agree that this stipulation will be loffered into evidence at the hearing an the merits in this Docket3 and, if it is admitted into evisenea, TU Electric will withdraw ita !

.

list of centested issues andhearing on the merits in thir 411 not participata further in this iAkat regarding any matter or issue '

other than the right to any recross emanination, if necessary, on, ,

the facts stipulated to above by Entargy and Gulf States in the
.

:

event any other party in this Os ket challenges such facts. IfI this stipulation is not admitted'inte evidence, To Electrio retains |

the'right to fuity participate in the hearing. ;

i4

Ruscuted as of March I 1993, by the parties harata, by !
,

and through their undersigned duly authorised representatives.
.

3 INTEmoY CORPORATION I

:

ays ManusR**My- '

r

Dates fYwnM, IQdh
-

D e
i

b

2 I
I
,

't

D. i
3

)
- , .
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CERTIFICATE OF SERVICE

GR I hereby certify that I have this 20th day of April,
1993 served, by first class = ail, postage prepaid, the foregoing
document upon each person listed on the Service List in this
proceeding.o

O

cLS k Mw
Judith A. Center

O

O

O

O

.
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