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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THB COMMIBSEION

In the Matter of

TEXAS UTILITIES ELECTRIC
COMFPANY

Docket No. 50-446-CPA

(Comanche Peskx ESteam Electric

Station, Unit 2)
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TEXAS UTILITIES BELECTRIC COMPANY'S RESPONEE
70 PETITIONERS’ MOTION TO STAY ISSUANCE OF FULL POWER LICENSE
AND TO STAY MEMORANDUM AND ORDER CLI-$3-10

Y L b A .j.’h

B. Irene and D.I. Orr’s ("Petitioners*) April 1, 1893
Merien to Stay is, in reality, a motion for reconsideration of

rhe Nuclear Regulatory Commission’s ("NRC" or "Commission") well-
veasoned decision in Texas Drilit leceric Co, (Comanche Peak

gream Electric Station, Unit 2), CLI-93-10, 37 NRC . Mar. 30,
P ‘Order'), which dismissed Petitioners’ appeal of LBP-82-37
a8 moot peritioners’ instant Moticn raises no new issué nor
crovides any persuasive argument that the Commission‘s decision

any respect. As more fully set forth below,

-

pPetiticners’' pleading demonstrates, at best, & fundamental
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Apart from its flawed discussion of the mootness
doctrine, Petitioners’ Motion consists of nothing mecre than a
renssh of unfounded allegations alreagdy addressed and rejected by
the Licensing Board in LBP-92-37, and a repetition of counsel’s
irresponsible and baseless accusations of alleged misconducc by
=3 Electric. Indeed, other than pages 1-4 (Petitioners’
e~tion to the Commission‘'s decision in CLI-93-10),

vetitioners’ Motion is an almost verbatim extract of its pending

relstion te the Commigsion’e Ozder in CLI-93-10. L/

Finally, TU Electric would note that in the last
several months, Peritioners have inundated the Commission and
70 Electric with frivolous pleadings replete with irrational
arguments and unfounded (end in many cases reprehensible)

allegations, The Commission 18 now confronted with Petitioners’

.

shird Motion to Stay filed in the last three months. The issues
vaised .n these motions are meritless and were previcusly

considered by the Licensing Board in its Decisicn of December 15,

1/ petitioners’' present Motien, from page £ forward, is
virtually identical to its March 15, 1893 Motion to Stay.

word changes or deleticns tc its previcus Motion with the
exception of the first four pages. 1In order not to burden
rne Commission with duplicative f£ilings, TU Electric

€2
Cay

responds herein only to the arguments sel forth at pages 1-4

of Petitioners’ Apral 1, 1963 Motion. TU Electric fully

rriefed Petiticners’ remaining arguments in "Texas Utilities

Electric Company's Response to Petiticners’ Motion to Stay

|

|

!

rrdeed, Petitioners’ Motion makes only a very few immaterial ‘
|

sssuance of Full Power License' filed March 19, 1983, a copy

of whnich 13 attached for the Commissicn’s convenience.



1932, In crder to bring these 1ssues L0 a close, TU Electric
urges the Commission to affirm the merits of the Licensing

Brard's decision in LBP-32-37 as a second basis for dismissing

- 8 The Commigsion Was Correct In Holding Petitioners’
Challenge To The CPSES Unit 2 Comstruction Permit
Extension MOOEL

L

*n C1,I-83-10, the Commission dismissed Petitioners’

18P-52-37 as moot. (Order at 22.) The Commission
found that pursuant to the Administrative procedures Act, S

- 5.0, § 5S8{c) and the Commission’'s regulation 10 C.F.R. §

2. 108, the CPSES Unit 2 construction permit did not expire on
Auguss 1, 1382, but centinued in force pending @ final decision

crn TU Electric’s application for an extension. (Order at 14-16.)

cbviating any need for a further extensior of the censtruction
pezrmit (Order at 19.) The Commissicn, therefcre, concluded
shat the relief sought by Petitioners -- denial of the extension
reguest -- ‘does not make a difference to [their] legal
irterests,’ because no extensicn was regquired. : ! ilpt

887 F.24 1394, 1396 (7th Cir. 18%0)

iem, 404 U.S. 244, 246 (1571).
Periticners nonetheless argue that their appeal is not
ot Pecause thé CPSES Unit 2 censtruction permit could not

lega.ly be converted into an operating license. In support of



this position, Petitioners contend that the conversion of a
congtructicon permit intd an Operating license can cnly occur upon
a finding that construction has been completed in "compliance
with the terms and conditicns of the coanstruction permit,”
pursuant to 10 CFR § SC.86. Here, according to Petitioners,

2

construction was not completed by the date

specif.ed in the construction permit, nc such ¢inding could be

T making this argument, PFetitlioners aprarently fail to
rnderstand that, by the action of law, the CPSES Unat 2
tion permit aytomaticall continued in force and effect
e

¢ TU Electric’'s timely extensiocn
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application. 5 U.S.C. § £58(c) and 10 C.F.R. § 2.105. 2/ As 8

i& result is supperted by the plain language of the AFA
néd the NRC regulations However, the Commissicn alsc cited
ses in further support of this statement cf the "timely
rewal doctrine.® Sege CLI-83-10 at 15, n. 38, Siting

bii : (Seabrock Station,
CLI-84-6, 15 NRC (19B4) (*The extension

~§ 1P
equests are currently pending ..., and by law the existing
& ts b1 4

remain in effect.") ¥ o

IWPPES Nuclear Project Nos. 1 & 2). CLI-B2-29, 16 NRC
21, 1230 (1982 (*l(a procedural error has] nc effect on

e continuing substantive validity of the WPPFSS

nstructicn permit pending any final agency action on the
rire cf the extension reguest.') Moreover, the

mrissicn’s decision, alsc conforms with other federal
encies’ interpretation of the timely renewal doctrine,

&

¢iymed on appeal by the D.C. Circuit. Sg8 Ng;g;gé
WW 859 F.24 156, 213-14

=.C. Cir. 1988) ('in each instance, the expired [discharge!

pérmit i8 continued, not by affirmaetive agency action, but

by cperaticn of law.'); SOmMmS : ' . L.

r 24 BELl, 867-68 (D.C. Cir. 1576) ("We ho that Chronicle’s

‘proadcast] license retained Its vitality while its
slication for renewal remained undecided ...."}.
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result, TU Electric completed CPSES Unit 2 pursuant to a legall

valid construction permit. At that point, the Unit 2

permit extension became immaterial to the subsequen
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ssuance of the Unit 2 low power operating license. Petitioners

[

-

o not assert that CPSES Unit 2 construction is not complete, ner

(88

de they challenmge the inherent legal validity of the *vimely
rerewa. doctrine." Petitioners, therefore, have no leogical or

snd to dispute the Commission’'s conclusion that their

7t also is painfully cobvicus that Petitioners do not
grasp the relationship detween the moctness doctrine and the
{yrumstances of this case, Put in its most simpie terms, a
controversy 1§ moot when the relief sought has no seg3l
cance to the party asserting the challenge. Here,
T Electric’s timely gopiigation for an extension authcrized the
rued constyuction, and completion of Unit 2. Because

cergtructicn is complete, there is no further need for the

exXcension Trerefore, Petitiocners’ appeal challenging
T Electyic's good cause justification for the extension 1g moot.,

the relief that the intervencrs seek -- a
denial of the construction permit

extension -- would not make a difference to
-heir interests. The pnly questien litigable
in the construction permit extension
proceeding -- whether TU had demonstrated
“good cause” for a construction permit
extension for Unit 2 -- is nec longer of legal
interest now that TU lawfully completed
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constructicn under the permit and reqguires no

further extension of the expiration date. ..

Ne effective relief can be granted the

petiticners even if they were to prevail on

their claim that further extension of the

permit should be denied, because no further

extension is required. 2/

Peritioners a.sc claim that they were entitled to a
nearing prior to the conversion of the construction permit into
an operating license and that the Commission "is barred, pursuant
to Section 188 (a) of the AEA, from reaching the ultimate
~ncLlusion that TUEC has complied with the terms of the
construction permait," (Motion at 3). Petiticners argument is
flawed in two respects.

First, Petitioners argument is, in effect, a challenge
re +he Commission’s issuance of the CPSES Unit 2 operating

sicerse. As the Commission has repeatedly held, Petitioners are
ch

challenge the issuance of the CPSES Unit 2 full

[

g license because they were not parties in the
CPSES Unmit 2 cperating license proceedings. {Order at 20.) &/
cecond, Section 18%(a) of the AEA does not entitle
Peritioners to & hearing in this instance, as the Comrnission
pairstakingly discussed in its Order. Here, unlike cases such as

Brooks v AEC, 476 F.24 €74 (D.C. Cir. 1873), the construction

~11-83-10 at 18-1% (emphasgis in original).

(Comanche Peak Steam
37 NRC ., slip ©op.

e ko
E
4

vnit 2), CLI-83~04,
i L]
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permit amendment challenged by Petiticners is nc longer needed,
ard thus, the issue is moot and & hearing would serve no purpose
whatscever.
Bs TU Electric has shown, Fetitioners have not provided

ny legal basis to demonstrate that the Commission erred, or
corversely, that their challenge to the Unit 2 construction
cermit extensiOn remains legally viable. Petiticners have not
disputed the Commission’s application of the "timely renewal
damtrine,* rnor do they show why Unit 2 construction permit

extensicn did nor lose its significance once constructicon was

cempleted. 211 they have done is repeat the same unsupported
arguments made previcusly, which the Commission fully and

correctly addressed in rendering its decisicn. Because
retiticners have not demonstrated any effective relief which

cou.d be rendered nmow that Unit 2 comstruction is complete,

setitioners’ Motion must be denied.
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CONCLUSION

For the reascns stated above, the Commission should

deny Petitioners’ Motion to Stay issuance of the CPSES Unit 2
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cense. Furthermcre, the Commission should
affirm the merits cof the Licensing Bcocard’'s decision in LBP-52-37.

Respectfully submitted,

Robert A. Wocldridge
Worsham, Forsythe, Sampels & Thomas A,
Wooldridge Steven P. Frantz
Suite 3200 1615 L Street, N.W.
2001 Bryan Tower Suice 1000
Dallas, Texas 75201 Washington, D.C. 20036

(02) 955-8600

Attorneys for
TEXAS UTILITIES ELECTRIC COMPANY
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UNITED STATES OF AMERICA
NUCLEAR RRGULA" LAY COMMISSION
BEFORE THE COMMISSION

In the Matter of

TEXAS UTILITIRE RBLECTRIC
COMPANY

Docket No. 50-446-CPA

(Comanche Peak Steam EBlectric
Station, Unit 2)
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CRRTIFICATE OF SRRVICE
I hereby certify that copies of “Texas Utilities
c Comparny’s Response To Petitioners'’ Moetien To Stay
Tscuance Of Full Power License And To Stay Memcorandum And Order
1 7.83-10 Pending Review Of CLI-93-10 In The U.S Court Of

Appeals' were served on Apri. 2, 1893, by facsimile and by first

clags mail, unless otherwise indicated below, on each of the
tcaiowing
nffire of Commission Appellate Administrative Judge
Adjudication Morton B. Margulies, Chairman
U.8. Nuclear Regulatory Atomic Safety and Licensing
Commnission Board
washington., D.C. 20585 U.S. Nuclear Regulatory
Commission
waehington, D.C. 20555
cffice of the Secretary Adminietrative Judge
U.5. Nuclear Regulatory reter 8. lam
Commiesion Atomic Safety and Licensing
washington, D.C. 20885 Board
Attention Chief, Docketing U.8, Nuclear Regulatory
and Service Secticen Commission
Original Plus Two Copies) washington, D.C. 2055%



Adninistrative Judge

James K. Carpenter

Atomic Safety and lLicensing
Beard

U.5. Nuclear Regulatory
Commissicn

Washington, D.C. 20585

Janice Moore, Esg.

Marian L. Zobler, Esq.
fjichael H. ankelstein, Esg.
o0ffice of the General Counsel
Uu.5. Nuclear Regu-atury

Commission

. 4 -~ - .- -
washingten, D.C. 20885
- A e, Ak
Dated Aprii 2. 1993

(8]

MiChael D. Xohn,
Kohn,
817 Florida Avenue, N.W.
washington, D.C. 20001

EsqQ.

R. Micky Dow

Sandra lLong Dow

506 Mountain View Estates
Granbury,

TX 76048

Xohn & Colapinto, P.C.

v

Suztc 1000
washington, D.C. 20036
(202) 955-6600
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UNITED STATES OF AMERICA i e
NUCLEAR REGULATORY COMMIEEION '
BEFORE THE COMMISSION y

Iin the Matter of

TEXAS UTILITIES BLECTRIC

(Cemanche Peak Steam Electric

COMPANY

Statiocn,

Docket No. 50-446-CPA
(Construction Permit

Cnit 2) Anandment )
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TEXAS UTILITIES BLECTRIC COMPANY'S
RESPONSE TO PETITIONERS' MOTION TO ETAY

- - s = - s & - - -~ - 8 " - ~
Oy Mar 13, 1933, B, JTéne CIrT ana L.4 CIT
- T rr > - - b B A s e -y =P speiiaT e - r B %
s e - = = - wBi R WS 4V - E-C-‘-) i 25SUAT ve L @8 TuULd
» - - e - & - sl * - b - r -
coweyr opérataing -Lacense for Texas Utilitles Electric (ompany’s
- - - - . - -~ - = ™ - - 4 -~ -
- Tla~triz) Comanche Peak Steam Electyic Staticon (CPSES),
b e " c - = - - -~ - -~ e .4 & I |
J- 5 gl Sege Petitioners’ Moticn to Stay Issuance ¢f Full Power
=E5
® i mapae s - - - 1 - - N
ticerss (Motac at 1l Iin accordarnce with the Nuclear
= s e L . ~ -~ o - .y - " -~ o ~A. o
rerilatory Cormissicn’s (NRC or Commission) Marth 27, 2953 order
T Electyrit herepy files 1TSS reéspeonse tO Petitioners’
- P~ o e % - - & a - - e < oy ! . 3 a
A G.ven the confused nature and number of lssues raised in
- AR PO A. L " a - . . - a
Feriricners’ Motion, the limited time afforded 7TU Electiric
s - ™ - - s~ - - s - { R =
sy tre Cormmagsion to file a yesponse (three days instead of
'
- - - .t m - - v -~ 3 " 5 3
-r& royma. ten-gday pericd uncder the regu.ations), and in
~rdsr to clearly present the relevant issues in this case ¢
e

continuy
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For the reasons more fully set forth below,
Feciticners’' Motion suffers procedural and substantive
defic.encies, either of which reguires its denial. As a
nreshold matter, Petitioners were not parties to the Unit 2
cperating license proceeding and, therefore, cannot now seek a
stay of the Unit 2 full power cperating license. Morecver,
it.cners fail to satisfy any of the reguirements of 10 C.F.R.

vance of a stay. TU Electric, therefore,

wun
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urges wne Commission (1) te promptly reject Petitioners’' Motion

ars: . teo Zeny, on the merits, Petitioners’ appeal of the
ticereing Board’'s Order ¢f December 15, 18982,

BACEGROUND
oe Fepruary 5, .278, the NRC published a Federal
Tan-:rer moeice on TU Electric's reguest for an operating license
§-y meer CPSES Units 1 and 2. See 44 Fed. Reg. 6555 (Fedb. 5,

» Ture 27, 1873, the Licensing Bocard issued an order

several petitions te intervene in the proceeding. Se&

Ay ot g .
. - - .
# =

(Comanche Peak Steam Electric

ticn, Units - and 2), LBP-78-1B, 9§ NRC 728 (1878). After

& zeot-lement agreement dismissing both the construction permit

& continued)
tne Comrission, TU Electric was forced to exceed the page
Limit reguirement set fcorth in 10 C.F.R. § 2.78B(4)., 7T
t.ectrit requests the Commissaon‘s indulgence with respect
t2 thie matter.

vesrs of hearings on the license application, the parties reached

CA>

(%
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g Texas Utaliries Flecrric Co. Comanche Peak

Sream EBlectric Station, Units 1 and 2), LBP-88-1BA, NRC 101

(TLER . ; LEP-BE-1EB, 2B NRC 103 (l588). On April 7, 1850, the NRC
issued a full power operating license for CPSES Unit 1.

. -

icners never participated in the Unit 1 or Unit 2 operating
On February 3, 1882, TU Electric timely regquested an

wmegnsicn of the CPSES Unit 2 construction permit. 2/ On

¢%2, rPetiticners and two other individuals petiticned

grvene and reguested a hearing regarding TU Electric’s

nELITUCLIon permic extension applicatien. 3/ Both TU Electric

-3

he Licensing Boarcé

s
nad the URC Staff cpposed the petition,

s nteg.ently issued a Memorandum and Order (LBP-82-37) on

Tecerber .5, 1522, which danied Petiticners’' intervention reguest
ars terminased the CPSES Unit 2 construction permit extension
proceeding. & Cn Decerber 28, 1852, the Petiticners in the

rresens case petiticoned for Commission review of LBP-952-37. This

L 18 currerntly pending befcre the Commission.

2 TXY-82041, Letter to NRC from W.J. Cahill, Jr. (TU Electyic)
s 4 Fen. 3, 18§

s i £ crrigc Co. (Comanche Peak Steam Electric
grazriorn, Urnit 2), LBP-52-37, slip op. at 51 (Dec. 15, 1582)
hereinafier "Licensing Board Order”)
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Cn February 2, 1883, prior to issuance of the low power

cperating license, Petiticoners filed a reguest to stay the
issuance of the low power operating license, The Commission
cenied PeLitioners’ stay reguest because FPetitioners were not

-~

to the CPSES Unit 2 cperating license proceeding. 5/
On February 2, 1853, the NRC found that the
constructacen of CPSES Unit 2 was substantially completed, and

ng Jicense authorizing fue:

=

yetd the CF3ES low power operat
lzading and cperation up to five pearcent ¢of full power
- B e maiw e wa T m At - e - r ‘i - - .
As shown above, Petiticrers have made absclutely no

attergyT to participate in the CPSES Unit ¢ operating license

aticon has been limited to arn
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I. PRTITIONEBRE WERE NOT PARTIES TO THE PAROCEEDINGS BELOW AND,
THEREFORE, CANNOT NOW SEEK A STAY

Petiticners were not parties to the adjuflicatory

proceeding held by the NRC to consider whethaer an cperating

©

sicerse §nould ke issued for CPSES Unit 2. Petitioners,

L8]

&, CATnoL now seexk & stay of the issuance of the Unit
$.ll power operating License., As the Commissicn stated in

1953 reguest to stay issuance

o, (Comanche Peak Steam Electraic
42 37 AR& S {Feb- 3. ¢.93;.

L J
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vnit 2 low power gperating license, the regulaticn

ning stays

provides only for stays of decisicons or
acticns in the preceeding under review -- in
his case the CFA. However, petiticnere co

not relate their reguest to any action in the
CFA. Therefcre, the reguest for stay ie
bey~-d he scope of section 2.788 and is more

cperly a petition for immediate enforcement
a::;:; under 10 C.F.R. § 2.206.

-

Usdlitsm sris Co. (Comanche Peak Steam Electric

ion, Unit 25, ClLI-93-02, slip op. at 3 (Feb. 3, 1983),

In the instant case, Petitioners make no attempt to
tely 'relate their reguest"” for a stay cf the full poiwer
© the constzuctiltn permit extens.on
geiing. Fetiticners’ Motion simply constitutes a thinly-
¢ tc aveid the Commission‘s crder in CLI-$3-02

motion should, therefore, be rejected on these

F 4
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FETITIONERS HAVE PAILED TO SATISPY ANY OF THE REQUIREMENTS
ZN 10 C.F.R. § 2.788 FOR THE ISSUANCE OF A STAY

Petiticners have failed to satisfy any of the

sirements set forcth in 10 C.F.R. § 2.7BBle) necessary for the

uance ¢f a stay. £/ 10 C.F.R. § 2.788(e) reguires the

res.tioners also fail to meet the procedural reguirements
$2:y & stay in section 2.788(a) and (). First, section
2."88(a) reguires a stay appiication to be £i1led within ten
10, days afrter service ¢©f & decision or acticon of a
presiding officer . . . .* Here, the only decision or

{continued.

LA



- & =
mmigsien, in determining whether t¢ grant or deny an

- Y < ‘ L}
arpl:cation for a stay, te consider

- v
(1) Whether

g party has made a strong showing
that it

in
ely t¢ prevail ¢n the merits;

ot 4§

he mov

8 lik

(2) Whether the party will be irreparably injured
uniess a stay is granted;

]

3) Whether the granting ¢f a stay would harm cother
parties: and

-

Where the publi¢ interest lies.

&

Under section 2.7BE(e), nc saingle factor is necessarily

giszcsitive, Rathey, the strength or weakness of tae movant'’s

ghcwing on @ particular factor will determine how strong his

ghswing on the othey factors must be in order to justify the

re..el ne seeks See. 2.5,

fgarr ook Staticen, Units 1 & 2}, ALABR-33B, 4 NRC 10 (1878).

FETLLLIONEYS fai. tO cCarry their burden on any of the four

oI ers

£ .coentinued)
accion of a presiding officer from whzch Petitioners could
seex & stay 48 the lDecember 15, 1552 lLicensing Board Order
denyving Fetiticners’ intervention reguest in the
ceonstruction permat amendment proceeding. Second,
Fetiticnere fail tc meet the regquirements of section
2.7E8 () (3], which provides that *[t]o the extent that an
sppiication for a stay relies on facts subject to dispute,
[the stay application must contain] appropriate references
to the recerd or affidavits by knowledgeable persons.”
Fetiticners’ Motion contains & statement by Ronald J. Jones
which 318 neither nitarized or otherwise legal sworn to.
Morecver, Fetitioners present no evidence as :c how
¥r. cones, employed rearly a decade ago at CPSES, is &% all
krnow.edgeakble concerning current matters at Unit 2.

Cal



A Petitioners Will Not Suffer Irreparable Injury As
A Result Of Issuance Of The Pull Power Operating

License For CFPSES Dnit 2

Wnile Petiticners shoulder the burden of making a

cf the four factore, the factor which

6
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has proved mest crucial is the gquestion of irreparable injury to

the movants 1f the stay is not granted. Alpbama Power Co.

Jezerh M. Fariey Nuclear Plant, Units 1 and 2), CLI-B81-27, 14
NRO TED (28811, Petiticners apparently argue that they will
s.ffey irreparable harm because ©f the increased risk to their

nea. Lt and safety 1f a full power operating license is issued.
Mztion at B. Further, Petiticners claim that *issuance of a
$i.l pover lirense pridory to resclution of Petitioners’ CPA
sprenl . . . will deprive Fetitioners of their right to due

rocezs” and thereby cause them irreparable injury. (Ig, at §.

0wy
3
.

WUt Linly are Fetl.iticners’ arguments totally unsupported by any

sournd infoymation or sworn affidavits, but none ¢©f these
aygaTents establish irreparable injury to Petitioners.

retitloners simp.y have raigeld no issue, noy made any legal.y

cognizabie showing as to significant or imminent harm, 2/

G.ue®,

rd Rerarkably, Petitic ners pocint to no evidence of record and
rresent no factual affidavits showing any possibility of
injury to them. All that is presented teo the Comrissiosn is
o .awyer's unsupported arguments and 2 51‘g¢e attachment
whLIh §i¢ responced to hereln, but which in ne way
jeronstrate irveparable injury to Petiticoners.
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(Limerick Generasing Station, Units 1 and 2), ALAB-8l4, 22 NRC

151 (1%8%). Saimilarly., vague and speculative risks of future
haryr do not constitute irreparable injury. See. £.4.. Hisgonsin
Gae T~ v FERC, 758 F.2d 665, €74 (D.C. Cir. 1985) {injury must

be ‘bo-n certain and great; it must be actual and not
rmacresical,’ a2nd "[blare allegations of what is likely te occur
are ¢f ro value since the court must decide whether the harm will
cur.® (emphasis in original)); Rubli p

12 Pe~-e=ire |(Seabrook Station, Units 1 and 2), CLI-BS-8, 25 NRC

2%, 478<10 (1%83) (intervenor must "do more than recite claims
% s+gx af seme future harm, without discussing the likelihood or
sen visk.")., Petiticners have failed to

~svvare trat the concerns it raises have any safety

signif.czance or imminence or that they will suffer any cogrnizable
SiTeTATARSLS AUy

resvey, Petiticners’ claims of due process
fa-iira-.on, resulting from the poetential mooting of their

permait amendrment sppeal, dO not constitute
srverarab.e irdury. It ie settled that “the potential mooting of

ar. appesl Goes not per Eg constitute irreparable injury; it also

~iss =& establisned that the activity that will take place in the
srzerce of a stsy will bring about concrete harm." Long 181808

(Sroreham Nuclear Power Station, Umit 1), ALAB-810,
2. mI LELE, 1620 (19%BS); gee z.so Duke Fower CO. (Catawba
graticon, Units 1 and 2), ALAR-79%4, 20 NRC 1630, 16353

ey

£ad
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(i¥24). Here, in the absence of the slightest showing of any

Larm, retiticners’ due process claim must be rejected 2s a basis

in shors, Petitioners failed tc establish even a

coicracle argument for irreparable injury.

3. Petitioners Have Not Dexmonstrated Any Likelihood
Qf Success On The Merits

As TU Electric has alreacdy demonstrated, Fetitioners
Wiews N2t suffer irreparable injuiry as a result of the

Commissicrn’s authorigzation of CPSES Unit 2 full power operation.

Fursuant to the Commission’s heldaing in Ix-McG ical Core
£5% .hicags Rere Easrths Faci.ity), ALAB-S82B, 31 NRC 263, 269
-r» , Fertitloners therefore have the extracrdinarily heavy
cardern ¢l demonssrating "that a2 reversal of the decision urder |

8T7aCK is not merely likely, but a virtual certainty.® £/
ir what follows, TU Electric will show that Petitioners

eet thie burden for three reasons. First,
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with the lssuance of the CPSES Unit 2 low power operating

l
-icense, all challenges to the construction permit extension |
\
1
arp.icaticn becare moot. Second, in reference to the Licensing |

Bcard Order, which is the subject ratter of their appeal,

retiticoners have utterly failed to demonstrate in any way that

£ ssé alsc Fiorid ¥ & Lighe Co, (8t., Lucie Nuclear Power
r.ant, Unit ), ALAB-404, S NRC 11885, 1189 (1877) ("lin] the
srzente of irreparable injury, it would take an gyerwhelmino
srnowing of likelihood of zuccess on the merits for the
intervencrs to cotain an imnediste stay.")
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ard Order 12 scmehow erronecus, much less demcnstrate that

its zeversal 18 & virtual certainty. And third, the ‘new"
irnformasion Petitionere provide in their Noticn is not relevant
te the ceonstruction permit extension for CPEES Unit 2.
B8 The Conversion Of The CPEES Unit 2
Construction Permit Has Mooted Petitioners’
Appeal Poreclosing Any Possibility Of Success
On The Merits
=T 1% well established that & case 18 mecot, and hence
oo *.gtviciable, if st has lost '"its character as a present, live
cersyrcvrarey of the kind that must exist if [the Court is] to
213 2@viscry opinions on abssract propositions of law.”
i . -~ Eezie, 336 U.5. 45, 4B {(18269) (per curiam):; se& Alsc
e Nrroymasmyg 358 .S, 486, 456 (1969,. The Commission
crazer e the moctrness standards developed in the federal cours

i

g 3ter. Xers-¥cooee Chemige. Corp. (West Chicago Rare Earths l

TLeLlaTy, ALAB-S44, 33 NRC B1, 102 (1991), giting Pouall, 39% |

S.8 ., &t «%8, ané 440 V.5. 625, |
Eat LG

Fetit.crers’ appeal of the December 15, 1552 Licensing |

i)

T . - et . - - \ . - - i - Ky -
Biard Crder is moct because the Unit 2 construction permit ne

£°,2% and 50.5%&, the NRC converted the CPSES Unit 2

|
Ltnger exists, On February 2. 4953, pursuant to 10 C.F.R. l
& 8 ks |
ceretrection permat inte the Unit 2 low power operating iicense. |

AS & Tesult., the Unit < construction permit was extinguished and, |
thUE, there 18 no case or controversy for the Comnission to



adjudicate. In a nearly identical situation, the Federal
.ications Commissicn (FCC) reached precisely this
ugion, unbuy £ » (Radioc Station WKOK,
Sunbury, Pa.), BMP-12870, 23 FCC.24 598 (1970). 8/ There., the
FCC held that completion of construction of a radio facility
during the pendency of a constructicn permit extension
app-icaticn and the issuance of an operating license moots all
niing cha.lenges to the extension, Thus, by all measures,
Fetiticners’ agpeal is moct.

Fetitacners fare no better with their claim that "untgil
g . rime a8 Fetitioners exhaust theiy right tc a hearing, TUEC
msw nat legaily continue to engage in construction, testing and
al agtivities with zespect to Unit 2. (Motion at 2.)
i2n regusations as well as the Administrative Procedure
Leaz.y provide that upon timely appiication for an
cf a license, including a construction permit 10/,

11

the existing license will not be deemed to have expired until

trne applicaticn has been finally determined." 10 C.F.R. § 2.108;

E U,8.0., § 558, Thus, a party seeking an extension of a

) CC case law i particularly re.evant because "the Federal
Communications ACt . . . servcd as the model for the 1554
ﬂv vm‘t- qu*w AC" . . . k t

rth Anna Power Statzon Un , sd 7,

-Q% Tn ‘.Qeu;‘ .

il i ol 3¢

¥ .R. § 2.4 provicdes that a "license mcans al
noluding a renewed license, ©or construction permi
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n permit is entitled to continue construetion during
tlie pendency of its applicatien.

On February 3, 1952, TU tric submitted a timely
grrlication for a three-year extension of the latest completion

date under the CPSES Unit 2 construction permit. 11/ 1In

accordance with 10 C.F.R, § 2.109 and 5 U.S5.C. § 888, TU Electric
was authorized to continue construction of Unit 2. In short,
FeTitloners’' argument that all construction was reguired to be
na.tel during the pendency of their appeal is simply wreng.

2. Petiticoners Have Pailed To Demcnstrate That
The Licensing Board’'s Order Is Erronecus In

dny Respect

The substantive 1ssué presented by the Fetitioners’

«sTiin 1@ a very narrow one. Petitioners must convincingly

dte that there is virtually no doubt that the Licensing

Ecard’s Crder rejecting their intervention petition will be
reverses, Petitioners have clearly failed tc make such a
gLnowing

As TU Electric demonstrated in its brief opposing
Fetiticners’' appeal, the Licensing Board’'s Order faithfully
gilered t2 the legal standzrds prescribed by the

Commissicn. 22/ The Board carefully considered the bases

TAX-~22042, letter from William J. Cahill, J3r. (TU Blectric)

1o NEC, dated Feb. 3, 19882.

-l S22 "TU Electric’'e Brief In Opposition To Petiticrers’
Appeal 0f Atomic Sa‘¢~y Argd licensing Board Memovandum Ang
order.” Jan. 19, 1993



cffered by Fetitiocners, and correctly concluded that Petitioners

&
-

mandating that their contention be rejected and their petiticn to

i

ailed to meet the reguirements of 10 C.F.R. § 2.714, thus

e
L3

intervene be denied.

Nothing Petitioners have offered in their Motion
demonsrrates that the lLicensing Board abused ite discretion in
g<eszirg Petiticners’ proposed contention. Throughcout their
a2z they had done in their Appsal Brief, Petitioners make
smelussry and unsubstantisted assertions without discussion,
22'8is, or citation to any legal authority. Further, the
subscancive grounds offered in support of their Motion fail to
gven zidvess let alone discuss the Licensing Becard’s Order, or

cd cauee for the CPSES Unit ¢ construction
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Fegcosaorers’ Motion simply fails to make any showing
“hie the Licensing Board's decision was erronecous in any respect.

ngly, Petiticners have not met their burden of

13/ For example, Petitioners ‘incorporate by reference, the
rriefs Pet.ticners have filed with the Commission, " as the
c=le2 basie of their claim that they "are likely to cbtain &
esring on whether TUEC has good cause for the delay in
censsruction.” (Moticen at 2.) Cther than this referernce,
terisioners wholly €ail to address the merits of the
Licensing Board Order.
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£ this allegation relates to
nit for Ynit 2, and

a claim of likelihood of

Petiticners reassert the

agreemente entered into between

led to the
Commission found a
it denied

2 lew power
Fetitioners have not

has been ‘secreted' from

.egatione were also

that

all three of the former mincrity owners have
the MRC that their employees and representatives
advised that they are in nd way prohibited by the
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the agreerents were not relevant tc the construction permit

extension for CPSES Unit 2. LBP-52-37, slip op. at 20-22. ¥
Fetitioners also claim that the statement of Ron sones,

former QA inspector at the CPSES site, contains allegations

that cemonstrate *how the secreting of safety information has and

Wi.s COntinue to directly impact on the safe cperation of the
cPsEs . Motion at €.) As a preliminary matter, Mr, Jones has

ot been employed at the CPSES site for resrly a decade.

Yirecver, the Jones statement deals almost entirely with

ianz of safety problams occurring in the mid-1580s during

== PET_TIC0NErs alsc assert that settlement agreements between

7Y E.ectric and a number of former whistleblowers, including
Fon Jones, resulted in the "secreting' of safety information
from the NRC. The Licensing Board alsc found those
getLlerent agreements to be irrelevant to the construction
fFerrit extension for Unit 2. LBP-82-37, slip op. at 22-23
and £6-27 in any event, Petiticners are wrong in the
rerits ¢f their claims. Ren Jones was a member cof a group
ci former CPSES workers known as the “Atchison plaintiffs,:
who gettled with TU Electric after filing an action in the
Texas state courts. The NRC feound that:

the [NRC] Office of General Counsel reviewed all

cf the relesses signed by the Atchison plaintiffs

in settliement of their Jawsuit ... [and) indicated

ther nene of these settlement agreements and

re.ezses invelve([d) restrictive clauses. ... In

addition, the Atchison plaintiffs were irnformed by

thelir counsel of their continuing ability te bring

their safety concerns to the NRC.
~etzer from James E. Lyons (NRC) to Betty Brink (Citizens
for Fair Utility Regulation) dated Jan. 30, 1990

sereinalter Lyons letter), attachment at 12.
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ctien of CPSES Unit 1. L6/ The statement is therefore

irrelevent to Unit 2 in general, and to the extension of the
Unit 2 construction permit in particular. Mr., Jones' statement
alss i1grneres the fact that Unit 1 underwent a massive corrective
acticon program that included a comprehensive hardware validation
program to identify and correct the type of nonconformances
gl.eged by Mr. Jones.
Furthermore, the Jones statement is only marginally
srnisrstandable. TU Electric assumes that the "events in 1852
recounted by My. Jenes] which almest resulted in a serious
acsigant Meticon at 55, refers te the CPSES spent fuel pool
sz2lirg incident which was the subject of a 1952 enforcement
o500 2fzer & special inspection, the NRC concluded that the
inciient was the result of human error (not wiring defects ox
ve.ve malfunctions as claimed by the Petiticners) and at no time
was p.ant safety cor the public health ever threatened. 17/
Henie, the asserction that this incident resulted from wiring
1€/ Mr. Jones statee that he wrote ‘over 200" nonconformance
repcrts. However, as he admits, these reports only
addressed conditions at CPSES Unat 1.
' @ E8E (Comanche Peak Steam
tlectyic Station, Units 1 and 2., Db-92-06, slip op.
Nov, 19, 1882) pp. 15-18; Letter from James Milhoan (NRC)
t2 W.J. Canill, Jr. (TU Electric) dated July 23, 19892
notifying TU Electric of viclation and proposed imposition
ef civil penalty): Letter from A, Bill Breach (NRC) to
., Cahill, Jr. (TU Electric) dated June 9, 1692
sdiscussing inspection rveports 50-445/92-20; 50-446/52-20),



defects discovered by Mr. Jones almost a decade ago is simply

Finally, Mr. Jores claims that because of the 1988

sett.ement agreement between TU Electric and the group Citizens

Associaticon For Safe Energy (CASE) he was somehow precluded from
testiiy:ng befcre the NRC. As a result, Petitiorers assert “that
TVEC fas ranaged to secret through the payment of hush meney
sigriflcant safety-related information." (Motion at 8.)

swever, the CASE settlement agreement was reviewed, approved,
and rade public by the lLicensing Board; there was nothing

"secret’ about this agreement at all. In any event, the CASE
getL.erent agreement is not relevant to the construction permit
gvteEnsicn for Unit 2.

Ir. conglusion, nothing Petiticners have provided to the

comMLesion irn their Motion addresses the merits of the Licensing

Eca:rd Crder, rncr demgnstrates in any way that Petitieners have a
cbztantial llkelihood, let alone a virtual certainty, of
sUccesdlng on the merits. Conseguently, the Commigsion should
riss Petitioners’ Motion To Stay, and affirm the Licensing

Board's Tecenmder 15, 1952 Order on the merits. JB/

b n their Motion, Petitioners continue their practice of
making unfounded and reckless allegations of willful and
1llegal misconduct by TU Electric and its counsel.
Motion at 3-4, 4 n.3 and n.4, 8, 10-11, Those kinds of
a.legations are plainly improper and have no place in

pleadings filed with this Commission. Sse ug;;nggg_zgg;ggg
Euboie Servicre Co. (Bailly Generating Station, Nuclear-1,
ALAB-204, 7 AEC B35 (1974); Wisc : '

{continued...)



c.

TU Blectric And Ite Customers Will Buffer

Urder the third prerequisite for a stay, the Commigsion

must consider the "harm" to copposing parties if a stay is

22/ 1In doing so, the Commission may consider the
g

éppiifant’s operating license. PFhiladelphia Electric Co.
~imerick Generating Station, Units 1 and 2), ALAB-808, 21 NRC
1538, 16C2=C3
Snould this Court stay the issuance ¢f a full power
opeveting license for CPSES Unit 2, TU Electric and its customers
Lis Clearly incur substantial econcomic harm. Until the plant is

cemmercial operaticn, the costg of the plant continue

al:zed (j.e., they are not included in TU Elestric's

costs for the purpose of calculating its rates). The costs

associated with Unit 2 include carrying costs and direct

cpeérsting costs (j.e., items such as insurance, &ad valorem taxes
and ctney asdministrative and general expenses). These costs
amours to millicns of dollars esach menth.

a8 ..continued) '

(Pcint Beach Nuclear Plant, Units 1 and 2), LBP-82-5A, 1%
NRC 216 (1882).

22 2%, however, the movant fails to meet its burden on the
firsc two factors, it is unnecessary for the Commission to
"éwell Jong on whether a stay would cause serious injury to
the applicant” or teo "delve ceeply intc public interest
corneideracicrs. " LCatawba, ALAB-7%4, 20 NRC at 1635,



Thus, the cost to TU Electric and ite customers from a
delay in a full power operating license for CPSES Unit 2 is
gubstantial., It i1s therefore clear that this hardship to
U Electric and its customers overwhelms any speculative injury
icners. Conseguently, the Commissicn shculd deny
Feritaicners’ motion for a stay.

D. The Denial COf A Stay For CPSEE Unit 2 Is Clearly
in The Public Interest

Feriticners have alsc failed to demonstrate that a stay

Cemrmission’s authority to issue a full power operating

-278rse i8 in the publig interest
The public has & compelling interest in the prompt
gereratisn of power by CPSES Unit 2. Each day of additional

(3]

E

n

desay an the issuance of a full power cperating iicense for CPF

4
tpones the full power operation of CPSES Unit 2 and th
‘goiiiliity berefits it would provide. It would therefore turn
e public anterest on its head to pestpene the aveilakbility of a

rowey rescurce lixke CPSES Unit 2, when Petitioners have made no

gerous showing of any likelihoecd of success on the merits or
iyiyararsbie injury.
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