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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Peter B. Bloch, Chair
Dr. James H. Carpenter
Thomas D. Murphy

In the Matter of
Docket Nos. 50-424-0LA-3

CEORGIA POWER COMPANY 50-425~0OLA~3

)

)

;
et al., )

) Re: Licerse Amendment

)

)

)

(Vogtle Electric Generating (transfer to Southern Nuclear)

Plant, Unit 1 and Unit 2)
ASLBP No. 93-671-01-0LA-3

ALLEN MOSBAUGH'S8 RESPONSE TO SCHEDULING QUESTIONS
Allen Mosbaugh hereby files a response to the Atomic Safety

and Licensing Board ("ASLB") Memorandum and Order (Questions for
Scheduling Conference.

1. What discovery, if any, can be conducted that would not
interfere with the criminal referral?

The criminal referral is limited to documentation and
information in the control and possession of the Nuclear
regulatory Commission's Office of Investigations (NRC OI) and the
United States Department of Justice ("DOJ"). In order to
insolate the governments' criminal investigation from the instant
matter, the ASLD need only issue an corder delaying the parties
access to documentary and testimonial evidence that is not in the
control or possessicn of Georgia Power Company (“GPC") or its
employees but is apart of the NRC OI or DOJ investigative files.

In this respect, Mr. Mosbaugh's counsel is aware that NRC OI has
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Does th ferr or prosecution include Georgi
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98 (1988) (quoting U.S. v. White, 322 U.S. 694, 695, 64 5.Ct.

1248, 1251 (1944).

As such, neither GPC not Southern Nuclear may assert
Constitutional Fifth Amendment privileges of their respective
employees in a licensing proceeding.

4. What miscellaneous suggestions would the parties make

for the purpose of obtaining a realistic schedule from
the Department of Justice or otherwise expediting this

case?

Mr. Mosbaugh suggests that the schedule of DOJ's
investigation and potential prosecution should not control the
outcoma of the commencement of discovery in this matter. Until
such time as the DOJ issues indictment(s), this tribunal should
commence with the instant proceedings and allow fully discovery,
except for discovery NRC Staff specifically identifies as
directly interfering with pending criminal investigations and
which this tribunal, after full briefing by the parties,
determines should not commence at this time.

In sum, this tribunal should, as far as possible, separate
the criminal investigation and/or prosecution from pending
licensing issues. This is particularly so inasmuch as the
burdens of proof and production are inapposite between the two.
In this respect, if DOJ issued indictment, the burden would fall
of the government to show that GPC/Southern Nuclear executives
engaged in criminal misconduct and would need to produce
sufficient evidence to demonstrate such beyond a reasonable
doubt. In the instant matter the burden is on GPC to show that
Southern Nuclear executives have the requisite character and
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