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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS :
Ivan Selin, Chairman
cenneth C. Rogers
James R. Curtiss
3 Forrest J. Remick
: £. Gail de Plangue

in the Matter of:
TEXAS UTILITES ELECTRIC
COMPANY, et 2i. Docket Nos. 50-446, S0-446-CPA
{ Comanche Peak Steam
Electric Station, Unit 2)
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RESPONSE IN SUPPORT OF PETITIONERS' MOTION
e STar 2

Come~ now, R, Micky Dow. himself, and on behalf of Ron
Jones. anc Yvonne wilkinson, and files this, their response to
Petitioners® Motion to Stay lssuance of Full Power License, and
in support woulc show that,

MATTERS PENDING FORM ESTOPPEL

There are. among others, at least twoe matters pending before
the U.S. Court of appeals for the District of Columbia Circuit,
whick will have 2 direct and bearing effect upon these, and other
proceedings effecting the licensing of Unit Z at the Lomanche
Peak Steam Electric etation for which this applican’. seeks a
full-power license.

In an order, datec March 4, 1993, the U.5. Court of Appeals
for the Dietrict of Columbia Circwit. ruled, inpart ". . .
Petitioners cannol be prohibited Trom seeking Judiciel review
pecause they were not parties to non-existent proceedings. . . .
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Further, petiticoners cannot bLe required to exhaust aoministrative
proceedings that can have no effect on the action they challenge,
il.e., respondents order granting, without notice angd tne
oppoTTUNitly for a hearing, an "immediate[ly] effective® amendment
of intervenor's constructicen permit. . . .", which is apparant .,
on its face that the court intended that. at least with regard to
the construction permit amendment. that public hearings be had,
anc. therefore. until such time as those hearings are held. there
can be no furtherance [n the licensing process. The court'’s
ruling., at least until it is finalized inte mandate, serves as an
estoppel to any “urther proceedings. 2ither by the initiation of
the apcilicant, or the Commission itself.
SETTLEMENT ACREEMENT STILl. IMPORTANT

Although the petitioners were erronecus in their assertions
about the settlement agreement they chose Lo call "secret”, they
raisec several wvalid points which need to be more closely
explained herein.

The agreement reached betuven the applicant and the public
Srour known a8s C.A.S.E. which resulted in the transfer of a large
sum of money has Deen at the root of & long-standing and bitter
controversy. The smount of “he financial transfer (s immaterial
for the surposes of this pleading: the fact that the Commission
approved the agreement is alsc immaterial for the purpoames of
this pleading. What is important is what was the ultimate effect
of this egreement, what was its actuel Furceose, and did that act
have a deciding effect upon the issuing of the operation license

for Unit 1, and was this & legitimate act of gooc faith. The
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answer To these and other similar questigne is emphatically NO.

The clrect and proximate result of the eigning of that
agreement , immediately before several of the  original
whistleblowers were to testify before the ASLE. wae the immediate
withdraws of contentions by C.2.%5 E., which had the direct effect
of leaving nothing further for the ASLE to inauire into, which
meant the conly business left on the table was the granting of the
license, and absent any voice to the contrary, that is exactly
wnat was gone.

Although the asSLE, and the Commission knew of the
contentions, they failed, completely, te dinauire andgrsor
investigate the true purpose for the withdrawl of those

contentions, and contented themselves. in the contrary to

|

éscertaining the legality of the language of the agreement
itsalf . -
Further, there is ne relevance in what these whictleblowers
were told abcout still retaining the right te address their
; concerns directly to the NRC, after the fact, with the reieases
‘|
i being signec and money having changed hands.
} what Is relevant. and of the highest import. is the
condition cf the minds ¢f these whistleblowers, who believed. and
some still do, that they had lost, forever. the opportunity teo
make any allesations, ang that, in fact, if they ever tried to do
l $0 in the future, they would be sued for +he monies pald to them
| Dy virtue of the agreement. which is clearly indiceted by the
affidavit of Ron Jenes, and, as Ron Joneg 15 represented by the

author of this pleading, we will further state that he will

RESPONSE 70 PETITIONERS® MOTION FOR STAY =-3-




{
J
l

e T

R < ek

e )

-

R T T e e I T N N N RS I RN Ty A - T

@3-25-1933 11:48AM  FROM ACOCU-PRINT B17-573-8253 TO 13015841672 P.25

testify to the same. under oath, before the Commission Proper .
what i{s important to note is that the contentions of Ron
Jones were never placed on the recerd before the ASLL, and
because of their withdrawl they have never been addressed,
investigated, and, most important of all, corrected. The bulk of
Mr. Jones’ contentions have t¢ do with wiring separation problems
in the control room, and as such have direct bearing on not only
Unit 1, but Unit 2, and, ultimately, the safety of the plant as &
whele. Therefore, he must be given an opportunity to testify.

A further point, worthy of note, are the over 1.000
violation reporis contained in the papers of Charles Atchison.
Mr. Atchison was aiso present during the settlement "days”: but,
unlike any of the others effected by that agreement. Mr. Atchison
Passed away Defcore the significance ot that agreement became
kriown .

All of the "Atchison papers” are svaeileble, including the
original handwritten noctebooks carried oy the deceased Atchison,
none ©tf which has ever been introduced into the record,
investigated or corrected., and include, not only information
about Unit 1. but Unit 2, and the plant as a whole.

The same is true for the other seven whistleblowers, whose
testlimony was grecluded, primarily by the condition of their
mind, but preciuced none the lees. It is still viable, still
avallieble. etill unaddressed, uninvestigated, and mosi important
of all., unrepaired and uncorrectec. To fall to hear. recerd, and
investigate these contentions is te fa2il to act in the best

interest of the public, and will, ultimately. cause a ma&jor and
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irreparable injury to these parties, and the public as a whole.
ROW_APPEAL SERVES AS ESTOPPEL

in acgition to the above and foregoing, there still exists
én ceen appéllate process with regard to petiticner R. Micky Dow
ahd  the OTrQanization known &s the Disposable Workers of Comanche
Peax Steam Electric Station.

On  or about January 14, 1993, the appeal was grantec
rTesarding the issue of Intervention by R. Micky Dow. It has
alieady been established that R. Micky Dow was arrested on that,
particular day and confined in the Tarrant County Jail, in Fort
worth, Texas for an exterded period of time, preventing his
response L0 that notice, and, in fact, preventing his discovery
of the notice itsgelf umtil om or about the 16th day of February,
1993, Arguendc assumed, and it is rnot. that the Kohn petition on
behalf of the Ory's was denied without appellate recourse, it
remaing that the Cow appesl is still valid. and, as such the ASLE
cennot be dissolved, nor the hearings process on the construction
permit extension ruled as moot. To co 8¢ would be for the aAsSLE
o usure the authority of the Commission itself. which it does
oL have the right or the authority to do; and, therefore, until
‘he Commission rules on the Dow appeal. all proceedings must
reamain status Quo, and any issuance of a full-power iicense s
#stopbed. thereby.

NQ ADEQUATE REMERY AVAILABLE AT LA

8y wvirtue of the Code of Federai Regulaticns. the cnly

method Ly which the licenss to cperate under full cower may Le

sliacked, by anyone seeking to do SC¢, i®8 by virtue of Section
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2.206 of Title 10 of the Code of Federal Regulations, in petition
form. Under the preovisions of that section, %here is granted a
*rzasonable time®. with no further enumeration, in which to
respond, and by virtue of various court rulings, a petitioner may
not deem a petition to be denied, for the purposes of seeking
judicial review, until after a six-month period of no response
Ey vervy regulation alone, the intervencr 1§ denied an adeguate
immediate remedy at law. Further, by regulation, the review of
such a petition is denied, and any subsequent filings are
sreclucded, lsaving, again, an indivicdual with no adequate remedy
at law. Trerefore, all irterventicons, and/or placement of
contentions., must be dorne so before the fact, as there iz mno
availability tc do so after the fact.
CHARACTER AND COMPETENCE

The basic. and most important. prerecuisite for licensing to
pperate & nuclear power plant, 1s the character and competence of
the applicant to do so. There now exists clear evicence that
this applicent has sonspired with the Tarrant County District

tterney, and otherz, o confine R. Micky Dow in Jjail, and to

I
e
]

ring him there from whereever he might be, in order to deny.

o

crecludge, intevfere. and/cr stop his appearance, and/or the
filing of any manner of plesading which might have a direct or
indirect impact on the licensing of Unit z2.

There has bDeen litigation filed (CA-3-93-CVDEL7-G. U.S.
District Court for the Northern District of Texas, ODailas
Division) which will, in peint of fact, ascertain whether the

conguct of the applicant . or ie not criminal in its nature.
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whether or not the criminality of the conduct is
ascertained., the fact still remains that the only connection R.
Micky Dow has ever had with this applicant is to have the status
of one who attemets to stop the licensing of CPSES, and no other. g
R. Micky Dos has never been an employee thereof, nor has any |
membeyr of his immecdiste family, he has no connection with this ’
facility save that which is vutlined hereinabove, and, therefore,
to openly and actively conspire against the aforesaid can only be
viewed &s the dJdesire, and the capability tc conspire against

anyone who opposes the licensing of this facility. I1¥f this be
true, and it is, the applicant, certainly, does ot have the
regquisite character and competence to have a license oOr to
vper s led under Lhe T ivilexe which the license allows.
Therefore. until such time as the district court can adequately
and eauitably adjudicate the matter o¢f this applicant’'s
consciracy., that ocpen case serves as an estoppel to any manner of
further proceeding with regard teo the full-power license, and a
stay must issue. That the aforesaid R. Micky Dow will prevail in

hiz litigation against the applicant on a charge of conspiracy to

sreciude his activities against the applicant, is self-certain in
regard to the sxistance ¢f 2 note, from the handwriting of the
Tarrant County District Atterrey's office which supcerts and
corroboretes those allegations., a copy of the affidavit from the

attorney who ciscovered the note 'is angd has been in tLhe

e e e

possession of Region IV for a pericd in excess of thirty dayse,

M —

and they have refused to address the matter. The foregoing

notwithstanding, the district court i= certain to rule for R.
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Micky Uow bDassc upon the chysical svidence alone, and having done
8o will then Le orima facie evigence tha:t =his applicant does not
: have the requisite crnarecter to nave & license.

What nas peer showr. herginabove. is that viable and
¢riticel safety and construction wvicletions dealing with both
Units 1 and 2. has been precluded. not only from the record. but
from investigation ang correction, Dy virtue of a set of suspect
circumstances, which can, however, bYe resdily corrected by
allowing those who mace the original contentions an oprortunity
to testify to the same.

wWwe have further seen estocoel by wvirtue of ocen and pending
court matters which will have a direct ang destructive effect
‘ ypon whether or not license should issue.

Wwe have alse seen that thers is an cpen and operational
appellate erocess in clace which must pe finalized before any
further action may take place in this matter, serving a® a
further estuspel to the granting of & license for full-sower.

Finallv there has surfaced 2 reagl, viable, and corroborative
challenge to nhe craracter and competence of this applicant te
have and to nold a license for operation of any kind: one that
nust te allowed to o to final acjudication to ascertain any
possible criminal liavility on the sart ¢f the applicant herein.

What is most imeortant, still, are %he actual, existing, and
' degenerative construction and safetly viclationss that are still
present In ooth Units L end Unit 2. There is no "good guy" or
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‘Lad guy”, but therec Iz 2 cvefinite negligence, one which will

-

yltimately lead %o &n accident. which. in all probability , will

result in & "melt-dewr". Trat negligence, Tor whatéever reason,
Lccurred when the contentions, &t the Tivgt licensing hearing,
were withdrawn. ang not invesitgated. nor corrected. This is the
ciear and definit 1labilivzy to Sotn the appiicant. for failing
so acddresse what they had clear «row.edse wes vefective, ancd the
NRC . who was alsc aware. and chose to issue the license rather
than spend morse time in tarvetring out these conditions.,
addressing them, ang caucing thelir correction. This particular
serty, ~erein. has shown cdirect confTlict Detween unacdressed
conetruction violaticns, im Unit 1. and current accidents andsor

‘“tripe”. which are 2 ¢iract result, thereof: ae well a8 at least
three aliegatior reports. with regard to Unit 2 that either hsve
not, vet, beern investigsted, OF werd nvestigated so Doorly or
incomeletely, that a second allesation. with regard to the poor
investigation technicues, hac to pe filed.

WHEREFORE , PREMISES CONSIDERED. .t l& imperative that & stay
of the issuing of the full-cower license for Unit 2 at CPSES be
put into effect Iimmeciztely. wuntil all matters pending are
addressec ang/or adjucicatred. Failure 10 ¢©2 80 is mot only in
the best interests of the general sublic. but. the intsrests of

justice. as well.

respectfully submitted,

"D'\(\u\%o;

R. MICKY DOW. dro se
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Dockering Section
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555 Fock Pilke

wckville, Marylang 208%2
George .. ECgar

Newmnan & Holtzinge

A515 L. Street. N.A4.
washington, 0.C. 2003¢

Juenite Ellis

Citizens Associaticon for
sounc Energy

1426 5. Polix

Pallas. Texas 75224

S. Nuclear Reguilatory Lomm.
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for =re NRC. and. 20 Lhe offices of

aoclicant. with 2 true ang ceorrect
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R. MICKY DOW. Affiant

Charies A, Mullins, Tsquire
office of the Generel Counsel
J.5. Nuclear Regulatory Comm.
11550 Rocx Plike

Kockviile, marylangd 20882

Mike Kohn

Kohrn. Kohn & Calapinto
£37 Florids, N.W.
washington, D.C. 2000.

Ecbert A. Wooldridge
worsham, Forsythe, Sampels

% wooldridge

2001 Eryan Tower, Suite 2200
Pallae. Texas 75201
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