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A. THE BOARD ERRED IN CONCLUDING THAT MR. MOSBAUGH
HAD DEMONSTRATED HE WOULD SUSTAIN AN INJURY IN
FACT AS A RESULT OF THE PROPOSED LICENSE
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inte this [present organizational] shape. Mr. .
was Assistant General Manager, had the highest regard
and believed that plant was one of e safest run
plants in the United States.

Today, he has the opposite view. The harm to
Mr. Mosbaugh is that he had confidence in the
management structure and that confidence led him to
believe that an accident would not occur. Today he nc¢
longer has th onfidence and believes that an

ccident -- yd, in fact, advised the NRC in writing

nat an acci . Jas lmminent.
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The allegations raised by
M1 Mosbaugh as basis for standing, and as a basis for
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caused a reduced margin of safety. Thus, as the Board in
this case has observed (Board's Order at 22), the NNEC
license amendment sought would have "made things gafer"™ than
the re-amendment —ondition. That raised a guestion, which
the NNEC board addressed, as to whether the petitioner could
meet an essential element of standing, i.e., that the action
complained of would result in an jincrease in risk (injury in
fact) to the petitioner. The NNEC board concluded that

[t1he potential for reduced safety here (injury in

fact) is both the prior calculational error and an

amendmerit which does not redress that error but permits

operation of the spent fuel pocl according to its

terms. The two concepts are logically inseparable.
Slip op. at 21-22.

The important distinction between NNEC and the instant
case is that, in NNEC, the license amendment was predicated
upon (indeed its sole purpose was to correct) a
calculaticnal error discovered by the licensee which caused
the actual margin of safety to be less than that of the
original design. It follows that, were the proposed license
amendment (i.e., changes intended to restore the design
margin of safety) somehow deficient, as the petitioner
contended, then the post-amendment result could have been a
spent fuel pool with an inadequate margin of safety, i.e., a

margin of safety below the original, licensed design. 1In

sharp contrast, the Vogtle license amendments are not

- 18 =



intended to correct a deficient condition or a margin of
safety. Moreover, unlike the NNEC awmendment, a denial of
the proposed Vogtle license amendments will pot result in a
condition prohibited by NRC requirements. Therefore, the
proposed Plant Vogtle license amendments are not analogous
to the NNEC case.

Nor do Mr. Mosbaugh's allegations that GPC has
illegally transferred control to Southern Nuclear somehow
bring this case within the factual setting analogous to
NNEC. Mr. Mosbaugh's allegations have not been provcnli’
(and, in GPC's view, are meritless) and the proposed license
amendments are not intended to cure any managerial
deficiency.

Mr. Mosbaugh also lacks standing because he has not
established a causal connection between any injury and the
proposed license amendments; i.e., that his injury "fairly
can be traced to the challenged action...."™ JLujan, supra,
112 S.Ct. at 2135; Dellums, supra, 863 F.2d at 971. The
fact that the officers and employees in control of licensed
activities will be essentially the same after the license
amendments as they are now precludes a finding of any causal

connection between Mr. Mosbaugh's allegations of historic

14/ phe pre-amendment deficiency in NNEC was
uncontroverted.

- 10



williful violations and the change proposed by the license
amendments.

In sum, the proposed Plant Vogtle license amendments do
not present an obvious potential for offsite conseguences
with respect to Mr. Mosbaugh. Nor is there any causal
connection between actual changes resulting from the
amendments and any injury that one might posit. Therefore,
because Mr. Mosbaugh has failed to allege specific injury in
fact that he will incur as a result of the license
amendments, the Board should have denied Mr. Mosbaugh's

petition to intervene due to lack of standing.

B. THE BOARD ERRED IN CONCLUDING THAT THE INJURY OF
WHICH MR. MOSBAUGH COMPLAINS IS LIKELY TO BE
REDRESSED BY A DECISION WHICH IS FAVORABLE TO MR.

MOSBAUGH.

1. l.egal Standards.

As previously discussed and as the Board acknowledged
{Board's Order at 18), in order to establish standing, Mr.
Mosbaugh is required to show that the injury of which he
complains "is likely to be addressed by a favorable decision
in this proceeding.* Luijan, supra, 112 S.Ct. at 2135;

Dellums, supra, 863 F.2d at 971. PSNH, supra, cited by the

Board, illustrates the principle.

-20-



In PSNH, the Commission affirmed a licensing board
order denying standing to the petitioner, SAPL, because SAPL
failed to demonstrate that the harm it alleged would be
abated if the relief it requested was granted. SAPL had
challenged a proposed license amendment to transfer
ownership of Seabrook from PSNH to North Atlantic Energy
Corp. ("NAEC") but did not challcnge a separate license
amendment to transfer operating authority from PSNH to
NAESCO, an affiliate of NAEC. The Commission focused on the
redressability reguirement of standing stating: "in order to
establish its standing, SAPL bears the burden of showing
that, but for the particular action it challenges, its
injury would abate.™ 34 NRC at 267 citing Simon v. Eastern

Kentucky Welfare Rights Organization, 426 U.S. 26, 38, 96 S.
ct. 1917, 1925 (1976); Dellums, supra, 863 F.2d at 971.

- 8 The Board's Ruling.

In its February 18, 1993 Order, the Board held that
Mr. Mosbaugh had demonstrated that his alleged injury “may
be addressed by a favorable decision in this proceeding,*®

but did not explain how.2®/ Board's Order at 20 (emphasis

13/ The Board's Order lacks analysis in support of this
conclusion, and the Board appears to rely primarily on the
holding in NNEC, supra, LBP-92-28, discussed jinfra.

isewhere in the Board's Order, the Board stated that, if
the single, admitted contention were sustained, the Board

- 21 -



added). The Board apparently relied on NNEC, LBP-92-28,
discussed gupra, for its conclusion on redressability, which
it gquoted as follows:

Assuming that the record of the proceeding were to
demonstrate that the risk from the calculational error
is not abated by [the proposed] Amendment 158,
interested persons may have redress by a denial of that
amendment.* True, as Licensee states, that action
would not correct the prior calculational error, but it
would remove the authority to operate the spent fuel

* In the real world of NRC adjudications, applicants
for licenses and amendments to licenses accept
modification as a condition of issuance. Seldom are
NRC adjudicators faced with an up or down cheice.

Board's Order at 23, guoting NNEC, slip op. at 22.

might direct “"that the amendment be denied or conditioned on
changes in the structure and personnel of Southern Nuclear."
Board's Order at 12-13, 15. However, it is not clear that
such statements were made in support of its conclusion on
repressibility since such statements appear in the preceding
section discussing contentions.

- 22 -



s 39 Analysis.

The Board's conclusion®’ is inconsistent not only with
psiiAl | but also with in the Board's November 17, 19%2

Order, which stated:
Petitioner must show that he has a basis to believe
that if we prohibit the change he will be better off -~
- presumably because the new arrangement is less safe
than the existing one.

November 17 Order at 5-6 (footnote omitted). In the present

case, contrary to the explicit instructions of the Board's

November 17 Order, Mr. Mosbaugh's Amended Petition did not

3¢/ cpc notes that the Board used the word "may" in its
conclusion rather than the words "is likely to," as used in
Dellums and PSNH. The Board's phraseology suggests that it
was not convinced that Mr. Mosbaugh had made a greater
showing such that his injury "jis likely to be redressed by a
favorable decision...."

i1/ The Board's Order cites the Commission's decision
in PSNH for support stating that PSNH “appear(s] to suggest
that petitioner [in that case] would have had standing to
challenge the transfer of gperating authority over the
Seabrook plant on the grounds of character.... " Board's
Order at 23. However, GPC submits that the Board has
misread the Commission's decision in that case. In PSNH,
the Commission stated in a footnote: "As indicated in the
notice, however, the recorganization plan contemplates that
the transfer of managerial authority will be accomplished by
transferring existing Seabrook staff and contractor to
NAESCO for the management and operation of Seabrook." Jd.
at 267 n. 9 (emphasis in original). By this footnote, the
Commission apparently suggested that petitioner might not
have been able to establish standing to challenge the
transfer on grounds of character because the existing
personnel in control of licensed activities would continue
to be in control of operations after the transfer of
operating authority.

- 23 =



plead, let alone establish, how he will be "better off"™ if
the proposed license amcndments were denied. The only
discussion by Mr. Mosbaugh of the redressability reguirement
occurred at the prehearing conference, but that diccussion
totally missed the mark. During the prehearing conference,
the following exchange occurred:

CHAIRMAN BLOCH: We would be ruling that the petition
has no merit.... Because there's no redressable
grievance.

ME. REIS [NRC Staff): That's right.

CHAIRMAN BLOCH: What [the petitioner) really wanted to
do was to stop the people who are running the plant
from running it, and we have no authority to do that.
Only the [NRC] staff does.

MR. REIS: That's right. That's essentially the
arguments we made in our answer to the ame¢ndment at
Pages 4 and 5.

MR. KOHN: Your Honor, 1 would like to address that
issue. What you're looking at. . .

MR. KOHN: What you're looking at, the harm to the
public is the guestion. The harm to the public is that
the industry and people at [GPC) in the lower levels of
management will see that when the pressure is put on,
maybe you should listen to what your supervisors are
saying because there are no licensing effects.

CHAIRMAN BLOCH: Suppose we deny the amendment, and so
the same people are in charge of the plant who did
these allegedly horrendous things anyway. What
difference does that make to the public?

MR. KOHN: A great difference. First, it alerts the

public to the problem that exists. Second, it alerts
the public to the fact that their current management

structure is potentially liable for criminal conduct

during the course.




When additional amendments are filed and other
acts are taken, the public may be more inclined to
intervene in future proceedings based on the events.

Tr. at 105. The statement of Mr. Kchn, Mr. Mosbaugh's
counsel, fails to demonstrate redressability. Instead, it
underscores the vagueness and generality of Mr. Mosbaugh's
grievance and its lack of connection with the proposed
amendments. These vague assertions fail to satisfy the
regquirement for standing. See Simon, supra, 426 U.S. at 39~
40, 96 S. Ct. at 1925.

Perhaps reflective of Mr. Mosbaugh's total failure to
demonstrate a redressable injury, the Board did not rely on
any argument or assertion advanced by Mr. Mosbaugh.
Instead, the Board posited its own thecry of redressability
which GPC submits is unsupported by the facts of this case
or legal precedent.*"

It is clear that if the Vogtle amendments are denied,
Mr. Mosbaugh's allegations concerning past actions of GPC

employees, which form the bases for his contentions, will

i8/ 7he Board's attempt to infer a basis to satisfy the
redressability requirement which was not pleaded by Mr.
Mosbaugh is clearly inappropriate. §See
Service Co. (Palo Verde Nuclear Generating Stations, Units
1, 2 and 3), CLI-$1~-12, 34 NRC 149, 155 (19%91) (the
licensing board erred by inferring a basis for petitioner's
contention); Public Service Company of New Hampshire |
{Seabrook Station, Units 1 and 2), ALAB-942, 32 NRC 395, 417 |
(1990) (it is the responsibility of the intervenor to |
provide the necessary information to satisfy the basis
regquirement for the admission of its contention).

- 26 =



not be abated and Mr. Mosbaugh will not be "better off."
In essence, Mr. Mosbaugh alleges that certain GPC employees
(1) allowed Southern Nuclear officers to control licensed
activities at Plant Vogtle, and (2) willfully made false
statements to the NRC. See n. 11, supra. If the propcsed
license amendments are denied, these same GPC employees will
remain in control of licensed activities at Flant Vogtle
and, therefore, Mr. Mosbaugh's concerns will not be abated.
The Board's theory on redressability, on the other
hand, appears to be based cn the grounds that Mr. Mosbaugh's
concerns could be abated if the Board were to condition the
approval of the license amendments on “changes in the
structure and personnel of Southern Nuclear." Board's Order
at 12-13, 15.42  mhis speculates that the Board could
fashion conditions which would be acceptable to all the
parties. However, it is very possible that GPC would,
instead, not accept such conditions since it can continue

operating Plant Vogtle under the current organizational

is/ GPC notes that the Bocard's allusion to such
conditions is inconsistent with the Board's November 17
Order, which stated, at 5:

Since Georgia Power Company already has an operating
license, we have no authority in this proceeding to
revoke that license or to stop the plant from
operating. The only authority we have is to stop the
change of the responsibility for operations from one
subsidiary to another. (footnotes omitted)

- 26 =



structure.2?/ Speculative possibilities are inadegquate to
support a finding of redressability. Simon, supra, 426 U.S.
at 44-46, 56 S. Ct. at 1927-28. Indeed, the Commission's
holding in PSNH, supra, is consistent with this reasoning
since it requires a finding that but for the particular
action it challenges, its injury would abate. Jd. at 267
citing Simon, supra, 426 U.S. at 38, 96 S. Ct. at 1925

(1976); Pellums, supra, 863 F.2d at 971.
In the case of the proposed Plant Vogtle license

amendments, Mr. Mosbaugh cannot satisfy the PSNH requirement
for redressability. That is, Mr. Mosbaugh's complained-of
injury would exist regardless of the proposed Plant Vogtle
license amendments. Moreover, Mr. Mosbaugh never suggested
that the relief he sought was anything but denial of the
proposed license amendments.

Mr. Mosbaugh has not borne his burden of showing that
if the particular action he challenges (i.e., transfer to a
different corporate entity of operational responsibility by

the same individuals) is denied, his injury would be abated.

20/ 15 this regard, it is undisputed that GPC has kept
the NRC Staff fully informed of organizational changes since
1988 (see GPC's February 4, 1993 Brief at 10, Appendix A)
and that the NRC Staff has concluded that the present
organizational structure is not a violation of any law or
any NRC regulation or policy, and the NRC Staff is not
concerned about the current structure. 7Tr. at 75-76, 85,
98.

- 27 =~



Therefore, the Board should have denied Mr. Mosbaugh's

Petition for lack of standing.

C. THE BOARD ERRED IN CONCLUDING THAT MR. MOSBAUGH
SATISFIED THE COMMISSION'S REQUIREMENTS CONCERNING

THE ADMISSION OF CONTENTIONS.

1. Legal Standards.

The NRC's pleading reguirements ior contentions,
contained in 10 C.F.R. § 2.714(b), are relatively new,
having been revised on August 11, 1989. 54 Fed. Reg.
33168~82. They were designed to "raise the threshold for
the admission of contentions to reguire the proponent of the
contentions to supply information showing the existence of a
genuine dispute with the applicant on an issue of law or
fact.*” 54lFed. Reg. 33168. The Statement of Consideration
for the new rule further explains that the rule

will also require intervenors to submit with their
list of contentions sufficient information. . . to
show that a genuine dispute exists. . . . This
will reguire the intervenor to read the pertinent
portions of the license application. . . gtate the
view.
The Commission believes it to be a reasonable
reguirement that before a person or organization
is admitted to the proceeding it read the portions
of the application. . . that address the issues
that are of concern to it and demonstrate that a

. . - o
n1gnn;gTs;15:z_h%;%ggn_1L_?nﬂftng_nnnlzznnz_an_n
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We note that 10 C.F.R. § 2.714(b)(2)(iii) reguires the
specification of how the application fails to contain
information that it should contain. In this instance,
Mr. Mosbaugh has alleged material facts that are
relevant to the application. The umission of these
facts from the application is not surprising, since
they are adverse to the interest of the applicant.
Consequently, Mr. Mosbaugh fulfills the reguirements of
this section because the omission from the application
of the facts he has alleged is material to the proper
consideration of the amendment.
Board Order at 13.3%/
The Board's suggestion that GPC should have included
Mr. Mosbaugh's allegations in its Application is
unreasonable, especially when such allegations were under
review by the NRC Staff at the time. 1In fact, as mentioned
earlier herein, in response to the Staff's reguests, GPC had
provided the NRC Staff with detailed responses to each and
every one of Mr. Mosbaugh's allegations. GPC submits that
the Board erred in conciuding that Mr. Mosbaugh had
satisfied the requirement to identify an error or omission
in GPC's Application.
Nowhere in the regulations is there any regquirement
that an applicant for a license transfer elaborate on its

"character." The NRC's regulations at 10 C.F.R. § 50.80(b),

21/ gpc notes that there is no evidence that Mr.
Mosbaugh identified any error or omission in GPC's
Application. Rather, it is the Board that is inferring a
basis for Mr. Mosbaugh's compliance with this reguirement.
Such an inference is inappropriate. See Arizona Public
Service Co., supra, 34 NRC at 155; Public Service Company of
New Hampshire, supra, 32 NRC at 416-17.
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the Board's Order at 10-11 - - reguire an inguiry into
character. Neither of these regulations requires that
Southern Nuclear provide any specific information on
character before GPC transfers operating authority of Plant
Vogtle to Southern Nuclear. Such a failure to provide a
reference to the legal authority under which the license
amendment application should be judged (i.e., the "legal

basis™) has been held to be grounds for rejecting

contentions. See Georgia Power Company (Vogtle Electric

Generating Plant, Units 1 and 2), LBP-91-21, 33 NRC 419, 422

(1991), appeal dismissed, CLI-92-03, 35 NRC 63 (1992).
In the "Legal Background" section of the Board's Order,

separate from the section discussing contentions, the Board
stated: "[w)e are convinced that the granting of the
requested amendment legally requires that Southern Nuclear
have the character and competence to operate a nuclear power
plant." Board Order at 7. While GPC disagrees with this

conclusion,zz/ even if it were true, the Board erred in

28/ 10 C.F.R. § 50.34(b) (6) (i) requires that an
applicant for an initial operating license include, with its
application, a Final Safety Analysis Report ("FSAR"), which
FSAR shall include the following: "The applicant's
organizational structure, allocations or responsibilities
and authorities, and personnel qualifications regquirements."

25/ The Board's conclusion in this regard is discussed
in detail in Section IV.D., infra.
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supplying a legal basis for Mr. Mosbaugh's contentions which
was not pleaded by Mr. Mosbaugh. Arizona Public Service
Co., Supra, 34 NRC at 155; Public Service Company of New
Hampshire, supra, 32 NRC at 416-17.

In any event, the Board's conclusion is inconsistent
with the longstanding NRC practice concerning review of
license amendments which propose a transfer of operating
authority to a new legal entity. In every case of which GPC
is aware (including transfers of operating authority which
the NRC Staff approved in connection with Plant Farley, Wolf
Creek and Grand Gulf), the NRC Staff, in reviewing the
technical competence of the proposed transferee, considered
only the proposed changes in cperating personnel that would
occur if the license amendments were granted. See GPC's
February 4, 1993 Brief at 19-21. Had the Board recognized
NRC's longstanding practice, it should have concluded that
Mr. Mosbaugh's contentions were inadmissible because the
factual bases for his contentions do not raise any concern
with the changes in personnel who operate FPlant Vogtle that
will occur when the proposed license amendments are

issued.z!/

26/ None of Mr. Mosbaugh's factual allegations involve
personnel who will be in control of licensed activities, as
Southern Nuclear employees, other than those who are
currently in control of licensed activities as GPC
employees. Much of Mr. Mosbaugh's allegations involve a
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4. Lack of Nexus Between the Contentions and this
Proceeding.

Mr. Mosbaugh has also failed to establish that there is
any genuine dispute on an issue of law or fact which is
material to this license amendment proceeding. Stated
concisely, the petitioner has not shown or plead any
credible, rational nexus between the change proposed by the
license amendments and his contenticn that such license
amendments will result in an jncreased risk to public health
and safety. Such a nexus is an essential element to
establishing an admissible contention. See Florida Power
and Light, supra, 31 NRC at 526, 527, 535 (1990)
{contentions were not admissible where the petitioner failed
to show any significant safety concern or that the proposed
license amendment made any substantive change in prior
operations).

Furthermore, the Board's ruling directly conflicts with
the controlling precedent of Detreit Edison Company (Enrico
Fermi Atomic Power Plant Unit 2), LBP-78-11, 7 NRC 381, 386,
aff'd, ALAB-470, 7 NRC 473 (1978). 1In that case, the board

found that the issue of whether the licensee violated NRC

dispute as to whether former Southern Nuclear officer, Mr.
Joseph M. Farley or GPC's President, Mr. A. William
Danlberg, was in control of licensed activities at Plant
Vogtle in 1990. Mr. Farley retired in the fall of 1992.
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Safety Analysis Report for the South Texas Project), ordered
that board to "look at the broader ramifications of these
charges in order to determine whether, if proved, they
should result in denial of the operating license
application." Jd. at 291-92. As observed in the resulting
ASLB decision (Houston Lighting & Power Company (South Texas
Project, Units 1 and 2), LBP-84-13, 19 NRC 659, 665 (1984)),
the licensing board dutifully undertook the specific
evaluation entrusted to it. This, then, was not a situation
where the licensing board commerced a "character" review
without Commission direction based on unsubstantiated
allegations prior to this entrustment; significant
construction-related deficiencies had previously resulted in
an order to show cause (an enforcement action) issued by the
agency. The Commission itself found a sufficient
justification to commence a broader, enforcement-related
inguiry.

Similarly, in Metropolitan Edison Co. {(Three Mile
Island Nuclear Station, Unit 1), CLI-79-8, 10 NRC 141
(1979), the Commission specifically directed a licensing
board to evaluate whether the licensee had sufficient
management capability and resources to operate the facility
safely upon restart. In a subsequent order, the Commission

gave the licensing board specific guidance on areas to be
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matter of "character" -- even though the appeal board had
directed the licensing board to do the same thing. In other
words, as a matter of Commission policy or, as GPC views it,
prerogative of applying its retained authority under Section
182 of the Atomic Energy Act, the licensing board had
commenced an exceptional inguiry. Thereafter, in the
ultimate decision on the TMI restart, the Commission itself
passed final judgment on the licensee's character.
Metropolitan Edison Co., supra, 21 NRC at 1136-1140.3%

In conclusion, the Board failed to appreciate the
context of "character" reviews undertaken at the direction
of the Commission. Absent specific direction from the

Commission in enforcement proceedings,!lj an applicant for a

2/ The Appeal Board decision in Three Mile Island,
generally cited by the Licensing Board in the present
proceeding, contains further insightful statements as to the
relationship between the Commission and the licensing board
assigned with a specific management review. As the appeal
board observed, the “special"™ nature of the task assigned to
the licensing board in that enforcement proceeding devolved
into review of the "integrity" of the licensee's management
as well. The appeal board viewed the Commission as having
directed the licensing board to "apply its own judgment in
developing the record and forming its conclusions on these
guestions" concerning the integrity of licensee's
management. It appears, then, the administrative law judges
at all levels, as well as the Commissioners, understood the
special, subjective nature of the character or "integrity"
review in the context of that enforcement proceeding.

3/ rhe commission precedent which addresses "character"
of licensees also establishes that the current character of
a licensee, as contrasted with historic attributes, is the

relvant inquiry. Metropolitan Edison Company, supra, 21 NRC
-43-
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