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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE COMMISSION - 2.

In the Matter of

TEXAS UTILITIES ELECTRIC
COMPANY Docket Nos. 50-445-0L
50-446-0L

(Comanche Peak Steam Electric Docket No. 50-445-CPA

Station, Units 1 and 2)

i St S N St N it ot i N

TU ELECTRIC'S RESPONSE TO
CITIZENS FOR FAIR UTILITY REGULATION'S

REQUEST FOR HEARING AND LEAVE IO INTERVENE
On February 19, 1983, Citizens for Fair Utility

Regulation (CFUR) filed a "Reguest for Hearing and Leave to
Intervene” (Request) seeking late intervention in the coperating
license and construction permit amendment proceedings for Texas
Utilities Electric Company’'s (TU Electric or Licensee) Comanche
Peak Steam Electric Station (CPSES) Unit 1, and in the CPSES Unit
2 operating license proceeding. CFUR requests the admission of a
contention concerning alleged safety problems with Thermo-Lag
fire barrier materials currently installed at CPSES Unit 1 and
Unit 2.

In accordance with the Nuclear Regulatory Commission’s
{NRC or Commission) Order dated February 22, 1993, TU Electric
hereby submits its response in opposition to CFUR‘s untimely

request, and urges that the Commission promptly reject it. For

9303110123 930225
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the reasons set forth in greater detail below, CFUR’'s Reguest
suffers from a number of procedural and substantive deficiencies,

any one of which warrants its dismissal.

BACKGROUND

On February 5, 1979, the NRC published a Federal
Register notice of TU Electric’s reguest for an operating license
for boih CPSES Units 1 and 2. Sege 44 Fed. Reg. 6955 (Feb. 5,
1978). 1In response to this notice, a number of groups, including
CFUR and Citizens Association for Sound Energy (CASE), filed
timely petitions to intervene and reguests for a hearing on the
requested licenses. On June 27, 1979, the Licensing Board issued
an order granting CFUR’‘s petition to intervene in the proceeding.
See Texas Utilities Generating Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-79-18B, 9 NRC 728 (1979). The order
also granted the petition te intervene from CASE and another
organization and granted a request from the State of Texas to
participate as an "interested state.” Subsequently, the other
organization withdrew, and the Licensing Board issued an
unyublished order on April 2, 1982, granting CFUR's reguest to
witdraw from the proceeding.

The proceeding continued with CASE as the sole
intervenor. Years of hearings were held on the license
application until the parties reached a settlement agreement
dismissing both the constructicn permit amendment proceeding --
Docket No. 50-445-CPA -- and the Unit 1 and Unit 2 operating

license proceedings -- Dockets No. 50-445-0L and 50-446-0OL. See
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Texas Utilities Electric Co., (Comanche Peak Steam Electric
Station, Units 1 and 2), LBP-88B-18BA, 28 NRC 101 (1988); LEP-88-

18B, 28 NRC 103 (1988). After the dismissal of both the
operating license and construction permit amendment proceedings,
CFUR attempted to re-intervene. The Commission, however, found
that CFUR had feiled to demonstrate that its petition met the
criteria for late intervention in 10 C.F.R. § 2.714 (a)(1)(i)~(v) -
and dismissed the request. §See Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-88-12,
28 NRC 605, 609 (1588), as modified, Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-89-6,
2% NRC 348 (1989). CFUR filed a petition for judicial review of
that denial, which was subseguently rejected by the courts.
Citizens for Fair Utility Regulation wv. NRC, 898 F.2d 51 (5th

Cir.); Cert. dﬁn&ﬁd; 111 8. Ct. 2‘6 (1990).
On February 8, 1990, the NRC issued a low power

operating license tc TU Electric for CPSES Unit 1. Thereafter,
the NRC issued a full power operating license for CPSES Unit 1 on
April 17, 19950.

On July 21, 1992, as supplemented by an August 12, 1992
addendum, the Nuclear Information and Resource Service (NIRS)
filed & petition pursuant teo 10 C.F.R. § 2.206. NIRS filed the
addendum to the petition on behalf of a number of organizations,
including CFUR. The petition presented concerns, among other
things, over the use of Thermo-Lag 330-1 fire barrier material

for protecting against firee in nuclear plants, and requested
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immediate actions on numerous plants, including CPSES. The NRC
Director of Nuclear Reactor Regulation (NRR), in a "Partial
Director’'s Decision,” denied NIRS' petition on February 1, 1993.
See Texas Utilities Electric Co, (Comanche Peak Steam Electric
Station, Units 1 and 2), DD-93-03, slip op. (Feb. 1, 1993). 1/
Prior to this decision, on January 13, 1993, CFUR
submitted a "request for action” asking the Commission to issue a
notice of hearing on whether an operating license should be
issued for CPSES Unit 2. As & basis for its reguest, CFUR raised
allegations related to Borg-Warner check valves and Thermo-Lag.
The Commission treated CFUR‘'s reguest as a petition for late
intervention and metion to recpen the record and rejected it for
failure to address the standards set out in 10 C.F.R. Par:t 2.
See Texas Utilities Electyic Co., (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-93-01, 37 NRC __, slip op. (Jan. 29,
1993). The Commission, how2ver, etated that its decision did
“not preclude CFUR from filing a renewed request for a hearing
that addresees the relevant statutory standards.” Jd. at 4. The
Commission explicitly limited potential late intervention and
reopening to the Unit 2 proceeding. Jd. at 4 n.1. Following
this decision, on February 2, 1993, the Commission issued a low

power operating license for CPSES Unit 2.

1/ On December 15, 1992, NIRS filed another 2.206 petition
raising additional issues regarding Thermo-Lag fire barrier
material. This petition ie currently under consideration by
NRR as a supplement to NIRS’ July 21, 1992 petition.
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ARGUMENT

NO PROCEEDING EXISTS FOR WHICH THE COMMISSION CAN GRANT A
HERRING

CFUR reguests a hearing and intervention in the Unit 1

operatirg license and construction permit amendment proceedings

and in the Unit 2 operating license proceeding. CFUR seeks to

raise & late filed contention concerning the adequacy of Thermo-

Lag fire barrier materials. CFUR's Reguest should be rejected
out of hand since no preceeding currently exists for which a
hearing on a late filed contention can be grented.

The NRC has issued the full power operating license for
Unit 1. That action forecloses any opportunity for a heariag on
the Unit 1 operating license and the Unit 1 construction permit
amendment. Jexas Utilities Electric Co, (Comanche Peak Steam
Electric Station, Units 1 and 2), CLI-92-12, 36 NRC __, slip op.
at 3 (Aug. 12, 1992); see also Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Unit 2), CLI-923-01, 37 NRC
.+ slip op. at 3 (Jan. 29, 1993); Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station), CLI-92-1, 35 NRC 1, 3 n.2
{18%2). Any challenge to the Unit 1 license must, ;herefore,
take the form of a petition pursuant to 10 C.F.R. § 2.206 for an
order under 10 C.F.R. § 2.202.

Similarly, the NRC's recent issuance of the low power
operating license for Unit 2 forecloses any opportunity for a
hearing on issues resclved by the NRC Staff, as the delegate of
the Commission, as part of the issuance of the low power license.

In the Supplemental Safety Evaluation Report (SSER) issued by the
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RRC in conjunction with issuance of the low power license, the

NRC explicitly determined that TU Electric‘'s Thermo-Lag fire

barrier program (with deviations and compensatory measures) meets

applicable fire protection guidelines and is, therefore,

acceptable. See CPSES Unit 2 SSER 26 at 9-26. Conseguently,

CFUR cannot now seek a hearing on an issue already disposed of by

the NRC as part of issuance of the low power operating license

for CPSES Unit 2. 2/

IX.

CFUR'S REQUEST FOR LEAVE TO INTERVENE FAILS TO SATISFY ANRY
OF THE REQUIREMENTS FOR LATE FILED INTERVENTION AND,

TIHEREFORE, SHOULD BE REJECTED
A. CFUR Has Not Made The Regquisite Showing To

£atablizh £ianding ik
Section 2.714(a)(1) of the NRC's regulations provides

that “any person whose interest may be affected by & proceeding

. shall file a written petition for leave to intervene.”

Further, a petiticner must:

set forth with particularity the interest of
the petitioner in the proceeding, how that
interest may be affected by the results of
the proceeding, including the reasons why
petitioner should be permitted tc intervene,

The Commission’s January 29, 1993 order stated that CFUR is
not "entirely foreclosed” from seeking to reopen the hearing
concerning the Unit 2 operating license until the full power
operating license has been issued. However, this order is
of no avail to CFUR under the present circumstances. As a
result of issuance of the low power opersting license for
CPSES Unit 2, CFUR’s right to reguest reopening has been
severely restricted. Prior to iesuance of a low power
operating license the NRC must resolve the issues related to
the activities authorized by that license; therefore, after
issuance of the low power license, the scope of any hearings
are limited to those matters that were not resolved in
connection with issuance of the low power operating license.
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with particular reference to the factore in

paragraph (dj(1) of this section, and the

specific aspect or aspects of the subject

matter of the proceeding as to which

petitioner wishes to intervene.
10 C.F.R. § 2.714(2)(2) (1992). 3/ The Commission normally
applies judicial concepts of standing in determining whether a
party has sufficient interest in the proceedings. Portland

General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and
2), CLI-76-27, 4 WRC 610 (1976). Judicial concepts of standing

reguire & showing that: (1) the action sought in a proceeding
will cause "injury-in-fact;” and (2) that the injury is arguably
within the zone of interests protected oy the statutes governing
the proceeding. £See, €.8., Metropolitan Edison Co. (Three Mile
island Nuclear Station, Unit 1), CLI-83-25, i8 RRC 327, 322
(1883). 1In order to establish standing, a petitioner must ghow
that he has personally suffered a distinct palpable harm that

constitutes injury-in-fact, that the injury is fairly traceable

3/ The factors in section 2.714(dj(1) include:

(i) The nature of the petitioner’s
right under the Act to be made a
party to the proceeding.

(ii) The nature and extent of the
petitioner’'s property, financial,
or other interest in the
proceeding.

(iii) The possible effect of any order
that may be entered in the
proceeding on the petitioner’'s
interest.

CFUR makes no "particular reference” to those factors in its
Reguest, or even attempts to address them.
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to the challenged action, and that the injury is likely to be
addressed by a favorable decision. See, €.g., Dellums v. NRC,
B63 F.2d 968, 971 (D.C. Cir. 1988). Petitioners may demonstrate
their interest by showing that their residence ie within the
geographical zone which could be affected by a nuclear accident.
Louisiana Power & Light Co., (Waterford Steam Electric Station,
Unit 3), ALAB-125, 6 AEC 371, 372 n.6 (1973). The NRC has held
that distances up to 50 miles from a nuclear power plant are
within the geographical zone of interest. Texas Utilities
Generating Co. (Comanche Peak Steam Electric Station, Units 1 and
2), LBP-7%-18, 9 NRC 728, 730 (1979).

An organization has standing if it can show an effect
upon its organizational interest or if it can show that one of
its members is suffering immediate or threatened injury as a
result of the challenged action. See, €.¢., Houston Lighting and
Power Co. (South Texas Project, Unite 1 and 2), ALAB-549, 9 NRC
644, 646 (1979). Further, although “an organization may
establish its standing through the interests of its members,” it
must do so by “identify[ing] specifically the name and address of
at least one affected member who wishes to be represented by the
organization.” See Detroit Edison Co. (Enrico Fermi Atomic Power
Plant, Unit 2), LBP-78-37, 8 NRC 575, 583 (1978) (citations
omitted).

Finally, as held in Philadelphia Electric Co. (Peach
Bottom Atomic Power Station, Units 2 and 3), LBP-75-22, 1 KRRC

451, 454-55 (1875), participation in a prior licensing proceeding
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involving the same facility is not sufficient to establish
standing. Instead, the interest of the petitioner and how that
interest might be affected by the proceeding must be specifically
pleaded in the petition to intervene in order to meet the
regquirements of section 2.714.

CFUR fails to meet the requirements of section
2.714(a)(2) or otherwise demonstrate that it has organizational
standing. CFUR presents no evidenc. that it has or will suffer
injury-in-fact to its organizational interests. In addition,
CFUR has not identified at least one member who will be injured,
described the nature of that injury, or provided an authorization
for the organization to represent that individual in the
proceeding. See Philadelphia Electric Co. (Limerick Generating
Station, Units 1 and 2), LBP-82-432; 15 NRC 1423, 1437
(1982). 4/ CFUR's only attempt to demonstrate standing is its
request that the Commission "incorporate by reference CFUR's
previous filings establishing its background and standing” and
its bald statement that “the Commission and the NRC staff in
previous orders and responses have recognized and established in
fact that CFUR has standing through its member to intervene in
this docket, if it can show cause for late filing.” Request at
2. These assertions that it had standing in some unidentified

prior proceeding simply do not establish standing now. CFUR must

4/ Moreover, CFUR presents no evidence that any of its members
reside within 50 miles of CPSES. CFUR’s statement,
unsupported by affidavits, that its members "live and work
and play in the vicinity of the Comanche Peak plant” does
not satisfy CFUR’s burden.



> 18 =
show standing on this record and not by referencing prior
proceedings. See Peach Bottom, supra; see also Texas Utilities
Electric Co. (Comanche Peak Steam Electric Station, Unit 2), LBP-
92-37, 36 NRC ___, slip op. at 44 (Dec. 15, 1992). Not having
established the requisite interest for standing, CFUR’'s reguest
for hearing and leave to intervene cannot be considered by the
Commission.

B. CFUR’'s Request For Leave To Intervene Fails
To Satisfy The Requirements For Late Filed
Petitions To lntervene

Even assuming, axguendo, that CFUR has standing, CFUR
has not and cannot make the requisite showing that it should be
permitted to intervene out of time. Pursuant to 10 C.F.R.

§ 2.714(a)(1), an untimely petition to intervene may be granted
only upon a balancing of the fellowing factors:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of othZr means whareby the
petitioner’'s interest will be protected.

(iii) The extent to which the petitioner’'s participation
may reasonably be expected to assist i~ develoning
a sound record.

(iv) The extent to which the petitioner‘s interest will
be represented by exisiing parties.

(v) The extent to which the petitioner's participation
will broaden the issues or delay the proceeding.

In moving tc intervene out of time, the burden of persuasion on
those factors ie clearly upon the petitioner and the factors must

be addressed in the petition itself. PRBoston Edison Co. (Pilgrim
Nuclear Power Station), ALAB-B16, 22 NRC 461, 466 (1985). CFUR's
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UNITED STATES OF AMERICA
KUCLEAR REGULATORY COMMISSION
BEFORE THE COMMISSION

NOTICE OF APPEARANCE QF COUNSEL
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE COMMISSION

CERTIFICATE OF SERVICE







