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UNITED STATES OF AMERICA*
NUCLEAR REGULATORY COMMISSION-

Before the Atomic Safety and Licensing Appeal Board

In the Matter of )
) Docket Nos. 50-259 OLA

TENNESSEE VALLEY AUTHORITY ) 50-260 OLA
) 50-296 OLA

(Browns Ferry Nuclear Plant, ) (Low-Level h2dioactive
Units 1, 2, and 3) ) Easte Storage Facility)

TENNESSEE VALLEY AUTHORITY'S BRIEF IN OPPOSITION TO
PETITIONERS' APPEAL OF THE LICENSING BOARD'S

PREHEARING CONFERENCE MEMORANDUM AND ORDER
RULING ON PETITIONS TO INTERVENE AND

REQUESTS FOR HEARING

. PROCEDURAL HISTORY

This proceeding involves the Tennessee Valley Authority'ss

(TVA) application to amend the Browns Ferry Nuclear Plant operating

license for the sole purpose of obtaining permission to store onsite

for up to five years low-level radioactive waste (LLRW) generated in

the course of normal plant operation. In acknowledgement of the

notice of an opportunity for hearing dated December 11, 1980 (45 Fed.

Reg. 81,697), a number of persons filed -Edentical petitions for leave

to intervene. In its response filea January 27, 1981, TVA took the

position that the petitions should be denied because none demonstrated

a sufficient injury to any cognizable interest to justify intervention

as of right or in the discretion of the Nuclear Regulatory Commission
.

O
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(Commission or NRC). The NRC staff concluded in its January 28a

initial reply that the petitioners had satisfied the interest require-

ment of 10 C.F.R. $ 2.714 (1981). *

Subsequent to the Atomic Safety and Licensing Board's

(Licensing Board or Board) order setting a prehearing conference, all

i petitioners through a single document amended the petitions and

stated four issues which they sought to litigate. On April 3 TVA

filed a response to the amended petitions opposing them because of a

failure to raise valid contentions. The NRC staff's April 7 position
,

was that three of the four contentions should not be admitted and

that the remaining (contention 1) raised only a legal issue that the

Board could resolve without a hearing.
,

*

At the April 10 prehearing conferam , petitioners, through

counsel, <sked that the Board delay issuing any order concerning the

adequacy of the petitions until such' time as they filed an additional

amendment (tr. at 82). The Board allowed petitioners 15 days.to do

this, and specifically noted that in so doing the Board had not

*
waived the requirement for submitting a justification for late

filing (tr. at 91).

On April 27 petitioners filed an amendment adding five

, l'

contentions but failed to address why the Board should accept the

late-filed issues. TVA, in its response of May 8, requested that the

Board reject these additional matters because they did not to

with 10 C.F.R. $ 2.714 and because they were late filed. The NRC
. .

staff on May 15 opposed the additional issues as untimely. Without

.

2
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leave from the Board the petitioners on May 27 filed another untimely

memorandum attempting to justify their late-filed contentions. The
i

NRC staff subsequently submitted a June 4 reply on the merits of

the new topics, finding them inadmissible and finding contention 1 no

longer relevant.

On October 2 the Board, as reconstituted (46 Fed. Reg. 46,032

(1981)), issued a prehearing conference memorandum and order denying
.

the petitions to intervene and requests for hearing (In re Tennessee;

Valley Authority (Browns Ferry Nuclear Plant, Units 1, 2, and 3),

LBP-81- NRC (slip op. Oct. 2, 1981)). Petitioners,

'
Noel M. Beck, et al., have filed a notice of appeal.

3

.

ISSUES PRESENTED ON APPEAL
.

, s

1. Have the petitioners, each of whom lives 30 miles or

| more from the site of the proposed LLRW storage facility, adequately

alleged facts to demonstrate standing to intervene in this proceeding?
i e

2. Did the Licensing Board err in finding that the peti-

tioners had failed to raise even one adequate contention, dismissing

the petitions, and denying the requests for a hearing?

1 David R. Curott, Uvonna J. Curott, Nancy Muse, Hollis Fenn,
Richard L. Freeman, Noel M. Beck, and Robert W. Beck of Florence,
Alabama; Alice N. Colcock, Betty L. Martin, and John R. Martin of

'
Sheffield, Alabama; and Thomas W. Paul, Richard W.. Jobe, Marjorie L. -

Hall, Gregory R. Brough, Michael D. Pierson, David Ely, Debbie Havas,
; Rebecca Hudgins, and Tom Thornton of Huntsville, Alabama.

,

!
e

3
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STATEMEh7

TVA owns and operates the three-unit Browns Ferry Nuclear

Plant located in Limestone County, Alabama. Each unit is licensed'

for a thermal power level of 3,293 megawatts. Commercial operation

of Units 1, 2, and 3 began on August 1, 1974, March 1, 1975, and

March 1, 1977, respectively. Operation of Browns Ferry Nuclear Plant.

results in planned generation of LLRW. This waste consists of ion

exchange and condensate demineralizer resins and miscellaneous trash

such as polyethylene boots, rubber shoe covers, plastic hose, Eloves,-

pine crates, scrap iron, mops, and brooms.

TVA must store or dispose of this waste in order to continue

to operate the plant. Although a small amount of onsite storage.

capacity is available at the plant, TVA presently ships most'of its
w

,

LLRW to the licensed LLRW disposal facility'at Barnwell, South Carolina.

Bt- ause space is limited at Barnwell, the facility operator restricts

the volume of wastes it will accept from the various utilities and

others shipping to Barnwell. The disposal space allocated to TVA for

its LLRW is gradually decreasing, thus forcing TVA, like all others

who ship to Barnwell, to seek alternative arrangements for managing

its LLRW.

The TVA Board of Directors has authorized the TVA staff to

study and develop methods to manage LLRW, including onsite storage

2 TVA is a corporate agency and instrumentality of the United-

States established under the Tennessee Valley Authority Act of 1933,
48 Stat. 58, as amended, 16 U.S.C. SS 831-831dd (1976; Supp. III,

*

1979).

4
,
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,

and volume reduction. As part of this evaluation, TVA prepared'-

j environmental assessments (EAs) in accordance with NEPA that addressed

both life-of plant storage and volume reduction at three plants,

including Browns Ferry. Those assessments concluded that insignificant'

i
; environmental consequences would result from storage and voluue

,

reduction. Under TVA's NEPA procedures (45 Fed. Reg. 54,511 (1980)),

an EA merely evaluates the environmental consequences prior to any,

decisionmaking and does not commit TVA to a particular action.

On July 31, 1980 TVA submitted an application for life-of-

plant storage of LLRW at Browns Ferry. On November 17 TVA modified
T

the request to ask for approval to store LLRW for up to five years.
t

- As permitted under NRC regulations, TVA has constructed several
,

'

concrete modules for this purpose and they stand ready for use today.
,

In the meantime,. the TVA Board has authorized the staff to'begin *

; ,

preliminary design and investigative work that may eventually lead to

procurement and installation of a volume reduction and solidification
:

'

system (VRSS) at Browns Ferry as well as two other plants. It is

only the five-year proposal that is before the-NRC and subject to the

notice in this proceeding.

The Licensing Board's October 2, 1981 memorandum and order

j held that the petitioners had stated no contention which satisfied

!.
the requirements of 13 C.F.R. S 2.714 and for that reason dismissed

l
:

'
3 National Environmental Policy Act of 1969, 42 U.S.C. SS 4321

. - et seq. (1976).
4

9
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~

the petitions and rejected the requests for hearing.' Specifically,

the Board held that petitioners'did not seriously question TVA's

five-year-storage proposal (slip op. at 6). It found that the. peti-

tioners focused on what appeared to them to be'TVA's longer term LLRW

management. plans (id.). The. Board ruled that TVA's five-year proposal

had immediate, independent utility and that this issue was not in

question (slip op. at-7). It also held that granting the five-year

request would not prejudice future NRC action on later LLRW activities

if proposed by TVA (slip op. at'7-8). The Boardfthen applied Minnesota

v. NRC, 602 F.2d 412 (D.C. Cir. 1979), in light of those two uncontested

findings and held that NRC's consideration of TVA's five-year storage

request did not improperly segment an LLRW management plan (slip
.

op. at 10). Consequently, it decided that all petitioners' contentions,

which were based on a theory of improper segmentation, must fail as-

outside the scope of the proceeding (id.).

The Board also investigated the adequacy of each contention.

Aside from the clear failure of the petitioners to raise relevant

matters, many contentions were found to be too vague to give adequate

notice of what petitioners proposed to litigate or were judged to

raise matters outside NRC's~ jurisdiction. The Board said contention 9

was the only one which addressed the application for five-year storage

(slip op. at 16). It held that the contention was impermissibly

vague and raised matters beyond NRC's jurisdiction (slip op. at 17).

.

4 The Board declined to rule on the question of standing.
Although it found TVA's position opposing standing " interesting," the,

Board found it unnecessary to address (slip op. at 5).

6
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SUMMARY OF POSITION
!

TVA fully supports the well-reasoned Licensing Board decision.

The Board correctly held that an inquiry into TVA's LLRW management

planning was improper. Its determinations that the storage facility

would have independent utility and that NRC review of five-year

storage at this time would not preclude effective NRC evaluation of

later LLRW proposals are beyond reproach. Petitioners did not contest

those issues below and have not discussed them in their-brief to the

Appeal Board. Given these circumstances, petitioners may not raise

matters concerning long-term storage or a VRSS in this proceeding as

they have tried to do in eight of their contentions. Moreover, even

if NRC could properly inquire into these matters in the context ofo

the licensing proceeding, none of the contentions meets t'he conditions
.

of 10 C.F.R. $ 2.714 (clarity, precision, and specificity). Thus,

the Appeal Board should affirm the Licensing Board's order.

Additionally, the Appeal Board can affirm the dismissal of

the petitions on the basis of a lack of standing. The petitions to

intervene clearly fail to meet the tests established for standing
,

under section 188 of the Atomic Energy Act and 10 C.F.R. S 2.714.

The petitions lack any specific factual allegations to indicate how

the license amendments would affect petitioners' interests. There

should be no legal presumption that an amendment to the operating

license of the limited nature here involved automatically confers

*
standing on all persons within 50 miles of the plant.

.
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Petitioners' appeal brief does not address the standing

issue. It merely divines three reasons to support intervention, none

of which is persuasive.

First, petitioners argue that because TVA is a federal

agency, it must be treated more stringently than a private applicant.
i

~ In In re Tennessee Valley Authority (Phipps Bend Nuclear Plant,
4

Units 1 and 2), ALAB-506, 8 NRC 532 (1978), however, the Appeal Board

considered that issue and its decision there serves as clear precedent

for the NRC to treat TVA as any other private applicant.

Second, petitioners argue that somewhere they have raised

at least one " litigable contention." Their brief, however, fails to
.

illuminate that one specific, relevant factual issue. The Licensing
.

Board clearly recognized that, apart from the , question of scope of
!

the hearing, many of the contentions were also defective for lack of- -

specificity (see also tr. at 76). Even if TVA had some overall plan,

which it does not, this does not, as petitioners assert, automatically,

mean NEPA is " unsatisfied" (brief at 7). Petitioners must allege how.

i volume reduction and long-term storage constitute major federal

actions. Moreover, they cannot simply rest on an ultimate legal

conclusion that TVA's planning requires NRC to do an EIS. They must

indicate with precision and clarity in what way their interests would

be affected and what specific aspects of a VRSS and long-term storage

they seek to contest.

Third, regarding TVA's planning for long-term storage or a
.

VRSS, petitioners contend that the Licensing Board " erred by accrediting

~

the bald allegations or assurances of counsel" (brief at 10).

8
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The representations of TVA bounsel that petitioners find offensive*

solely provided background information to the Board. It obviously

could not glean information solely from the record on most of the

issues raised by petitioners, since the matters far exceeded the

scope of TVA's application. More importat.tly, however, this background

information was not essential to the ultimate decision the Board

*

made. Regardless of whether TVA has some waste management plan that

may involve long-term (life-of plant) storage or volume reduction of

low-level wastes, five-year storage has independent utility and

petitioners have not attempted to contest that fact (slip op, at 7)-

or to address that issue in their brief. Moreover, even if the

tcpics of long-term storage and volume reduction were relevant,

'

petitioners have provided nothing specific to show how their interests

might be affected by such activities (see tr. at' 76). Based on these',

two factors, the petitioners' arguments regarding the need for a more

,
thorough NEPA analysis can be dismissed (In re Duke Power Co. (Amend-

ment to Materials License SNM-1773), ALAB-651, NRC , Nuc. Reg.

Rep. (CCH) U 30,613 (1981)).

Because of the failure to state adequate, legally cognizable

contentions and because petitioners lack standing in this proceeding,

|

the Appeal Board should affirm the Licensing Board's decision to

dismiss the petitions.
!

i

e

e
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AEGUMENT-

I

Petitioners Have No Standing To Intervene.

The petitions do not meet the-tests established for standing

in'section 188 of the Atomic Energy Act, 42 U.S.C. S 2239 (1976), or
,

section 2.714 of the Commission's Rules of Practice (10 C.F.R. S'2.714).

The Rules of Practice require that in order to establish standing,

the petitioners must show (1) the nature of the petitioners' right

under the Atomic Energy Act to be made a party to the proceeding;

.(2) the nature and extent of the petitioners' property, financial, or

.other interest in the proceeding; and.(3)'the possible effect of any
,

order which may be. entered in the proceeding on the petitioners'
.

interest (10 C.F.R. 9 2.714(d)). The petitions here fail to demonstrate

sufficient interest in the proceeding to justify intervention,

Petitioners allege that they have an interest in the proceed-

ing based generally on their status (1) as residents and property

owners in close geographical proximity to the plant (about 30-35 miles,

(slip op. at-2)); (2) as customers for power from several municipal or

cooperative electrical systems, each of which purchases and obtains

its electricity from TVA; (3) as users of water and air "which may be

-affected by the proceeding"; and (4) as' consumers of foodstuffs, both

animal and vegetable, that might be'" grown and raised in close proximity

to the Brcwns Ferry Nuclear Plant." Petitioners generally assert that.

...

5. At the prehearing conference their attorney stated that at times
some of the petitioners visited areas nearer the plant (tr. at 38-39)

10



4

. .

~

the granting of license amendments may increase health and safety

risks to them and their descendants.

The petitioners' general allegations of interest do not

meet the standing test. The concept of standing, an injury in fact

arguably within the zone of interest sought ta be protected by the

Atomic Energy Act (and NEPA), is well known and need not be discussed

in detail. See In re Portland Gen. Elec. Co. (Pebble Springs Nuclear

Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976); In re Public Serv.-

Co. of Ind. (Marble Hill Nuclear Generating Station, Units 1 and 2),

CLI-80-10, 11 NRC 438 (1980). Each petitioner's bare' allegation of

" proximity" to the site is insufficient in this instance for standing.

This operating license amendment presents a case of first
.

impression with respect to applying the proximity test for standing

to a relatively minor activity such as storage of LLRW. The Appeal-

f

Board, in other cases, has held that nearness to a nuclear plant site

raises a rebuttable presumption that an interest will be affected

(In re Virginia Elec. & Power Co. (North Anna Nuclear Power Station,

Units 1 and 2), ALAB-522, 9 NRC 54 (1979); In re Houston Lighting &

'
_

! 5 (cont.) (i.e., a park 15 miles away, the town of Athens about 10

( miles from the plant, and the Redstone Arsenal some 20 miles upstream
of the plant). These nonspecific statements add nothing to peti-
tioners' bases for standing.

|

6 The econouic concern of a ratepayer that petitioners allege is
not a legally sufficient interest (Pebble Springs, supra, at 613-14;
In re Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1
and 2), ALAB-413, 5 NRC 1418, 1421 (1977); In re Houston Lighting &
Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-582,-

11 NRC 239 (1980)). They have asserted no additional bases for
i standing other than proximity for questioning impacts to air, water,
| *

and agricultural products.

' 11
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'

. Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,-

9 NRC 377 (1979)). The application of that presumption to the issue,

I

of standing, however, has been litigated only in the. context of the

proposed construction and operation of a nuclear plant or spent fuel -

storage capacity expansions. Those activities involve the potential,
,

albeit extremely unlikely, accidental release of millions of curies

and resulting harm extending out many miles from a plant. Here, TVA

is proposing to store up to five. years' production of trash and

resins havitg a maximum level of radioactivity several orders of

'

magnitude less than that contained in the reactor' cores oc spent fuel

pools. A significant effect from releases from an LLRW storage

facility (accidental or otherwise) cannot be technically assumed to

*

| cccur out to the same distance as that which would result from an

occurrence involving the plant itself. A licensing board should not
,

i legally presume an effect to petitioners' interest absent specific
i

) allegations detailing how those_ effects could occur in this instance.
:

For that reason, petitioners should not be permitted simply to rely

on geographic praximity of 30 miles to satisfy the standing requirements.

To show standing, petitioners must specifically allege the

mechanism of release and how they could be injured by releases from

the sto age facility. There is nothing in the petitions or in the
;

transcript which indicates with the required specificity how a health

or property injury to even one of the petitioners could occur from

five-year storage, long-term storage, or volume reduction. A petitioner

~

;- must " allege that he has been or will in fact be perceptibly harmed

.

12
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,

by the challenged agency action, not that he n imagine circumstances,

in which he could be affected . ." (United 3tates v. Students.

Challenging Regulatory Agency Procedures, 412 U.S. 669, 688-89 (1973)).

Nonspecific allegations that water, air, and foodstuffs could be

contaminated are not enough. This very point was addressed in North Anna:

It is not enough simply to call out neighboring
waters, air, and agricultural products and to
allege that these elements of the ensironment
might or will be adversely affected to some
undefined extent in some undetermined manner by
the expansion of the [ waste storage, in that case
spent fuel) capacity. How the expansion of the
spent fuel capacity might or will bring about
environmental contamination, and tne extent of
such contamination, deserve to be described with
particularity. General allegations of cause and
effect relationships without meaningful supporting
allegations of specific facts establishing a
reasonable nexus between cause on the one hand
and effect on the other are insufficient to-

support a petition for leave to intervene under
the Commission's regulation [In re Virginia

- Elec. & Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), LBP-79-9, 9 NRC 361,
363-64 (1979); emphasis in the original].

The appeal Botrd has stated that to establish standing, petitioners

must provide an allegation which explicitly identifies the nature of

the invasion of the personal interest which might flow from the

proposed licensing action (Allens Creek, supra, 9 NRC at 393). Thus,

the petitioners had a clear obligation to allege in a timely manner a
;

mechanism by which air, water, and agricultural contaminacion could

occur and how it could reasonably be expected to affect them.

The failure of petitioners to allege facts which would meet

the test for standing is dispositive of their petitions and this
*

,

appeal. Without standing, their petitions must be dismissed.

.
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II
.

Petitioners Have Failed To Set Forth
Even One Adequate Contention.

A. General considerations

Petitioners are not concerned about TVA's five-year storage

proposal (slip op. at 6). As stated by the Licensing Board, the crux

of petitioners' case is that NRC should review TVA's plans for long-

term storage and a VRSS. This, as the Board found, is insufficient

in light of 10 C.F.R. $ 2.714 to support intervention. The Board

expressly held that these contentions addressed matters outside the

scope of the proceeding and that many in any event were impermissibly

vague. TVA agrees.
,

. (1) Specificity Is Required.

A number of appeal board and licensing board decisions have

discussed the principles which should be applied in determining the

adequacy of a contention. While a determination about the sufficiency

of.a contention must always be made on a case-by-case basis, the

foremost guiding factor is that

[t]he applicant is entitled to a fair chance to
defend. It is therefore entitled to be told-at
the outset, with clarity and precision, what
arguments are being advanced and what relief is
being asked . So is the Board below. It. . .

should not be necessary to speculate about what a
pleading is supposed to mean [In re Kansas Gas &
Elec. Co. .(Wolf Creek Generating Station, Unit
No. 1), ALAB-279, 1 NRC 559, 576 (1975); emphasis.

added].

.
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Merely contending that a proposal does not comply with the law or-

Commission regulations is insufficient (id.; accord, In re Allied-

Gen. Nuclear Servs. (Barnwell Fuel Receiving & Storage Station),

LBP-76-24, 3 NRC 725, 728-29 (1976) (The Board should reject a conten-

tion that only alleges that the environmental statement is inadequate

and fails to detail the defects)).

None of the contentions is clear or precise. Even if

petitioners are correct in asserting that NRC must consider long-term

storage or VRSS operation, the contentions fail to indicate clearly

and precisely how their interests would be affected and what aspects

of VRSS operation or long-term storage they contest.

(2) Contentions Must Raise Contested
~

Factual Issues.

~

Petitioners seek to raise an identical legal issue in each

of contentions 1 through 8, but without alleging the evidence of any

specific, underlying, and disputed factual issue. This they cannot

do. Their contentions must raise specific, contested factual issues.

Where a matter presented is strictly a legal issue, the

contention will be denied (In re Armed Forces Radiobiology Research

Inst. (TRIGA-Type Research Reactor), special prehearing conference

memorandum and order (slip op. Aug. 31, 1981, at 11). Similarly, a

licensing board in the San Onofre proceeding in an unpublished order

held that it would not allow a contention which does not raise a

specific factual issue (In re Southern Cal. Edison Co. (San Onofre
,

Nuclear Generating Station, Units 2 and 3), memorandum and order
.

15
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(slip op. Jan. 27, 1978, at 4); accord, In re Duquesne Light Co.
.

(Beaver Valley Power Station, Unit No. 1), LBP-78-16, 7 NRC 811, 813

(1978) (operating license amendment), aff'd, ALAB-484, 7 NRC 984

(1978); In re Florida Power & Light Co. (Turkey Point Nuclear G<nerating,

Units 3 and 4), LBP-81-14, 13 NRC 677, 691 (1981) (on appeal)). In

Beaver Valley, supra, the Licensing Board held that the NRC's conclusion

that an action would not violate NEPA (if no EIS were prepared),

standing alone was not an issue which could be litigated and "[t]he

Board rejected this as a contention because it appeared that it was

not a factual contention . ." (7 NRC at 813; see also In re Portland

Gen. Elec. Co. (Trojan Nuclear Plant), LBP-78-40, 8 NRC 717, 744

(1978), aff'd, ALAB-524, 9 NRC 65 (1979); In re Northern States Power

Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-107,.

6 AEC 188, 191-92, aff'd, CLI-73-12, 6 AEC 241 (1973), aff'd sub nom.
.

BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974)). -

Strict application of NRC's requirement for specific factual

contentions is especially important in a case such as the present

where, absent intervention, a hearing would not otherwise be held

(In re Consolidated Edison Co. of N.Y. (Indian Point Nuclear Generating

Unit 3), CLI-74-28, 8 AEC 7 (1974)).

In [this] proceeding, unlike a construction
permit proceeding, a hearing is not mandatory
and, if held, is restricted to those matters
which have been put into controversy by the
parties and are determined by the Licensing Board
to be issues in the proceeding. There is,. . .

accordingly, especially strong reason in [this]
proceeding why, before granting an intervention
petition and thus triggering a hearing, a licensing-

.
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*
board should take utmost care to satisfy itself
fully that there is at least one contention
advanced in the petition which, on its face,
raises an issue clearly open to adjudication in
the proceeding [In re Gulf States Utils. Co.
(River Bend Station, Units 1 and 2), ALAB-183, 7
AEC 222, 226 n.10 (1974)].

Contentions 1 through 8 attempt only to raise general legal

issues. Although, as discuesed below, the petitioners' position with

respect to each of them is incorrect, they should be rejected as

inadequate on this ground alone. Even regarding the volume reduction

and long-te:m storage activities they attempt to litigate, petitioners

would have to allege with clarity and precision what specific factual
.

aspect of these activities they wish to contest.

(3) The Notice Limits the Scope of
,

the Proceeding.

.

Contentions 1 through 8 inappropriately seek to expand this

proceeding beyond the scope of the notice. The only matter before

the Commission is TVA's application for five-year LLRW storage.

Petitioners would have other matters reviewed, such as permanent

storage and volume reduction. Commission adjudicatory tribunals are

precluded from entertaining issues which do not come within the

reach of matters placed before them for decision (In re Public Serv.

Co. of N.H._ (Seabrooh Station, Units 1 and 2), ALAB-513, 8 NRC 694

(1978); In re Portland Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-524,

9 NRC 65, 70 n.9 (1979)).

.

7 Except where the Board sua sponte reviews serious safety issues
pursuant to 10 C.F.R. S 2.760a (1981).-

17
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The scope of the Board's inquiry in this proceeding is*

limited to that set out in the notice (In re Public Serv. Co. of Ind.

'(Marble Hill Nuclear Generating S'tation, Units 1 and 2), ALAB-316,
,

3 NRC 167, 170-71 (1976); accord, In re Portland Gen. Elec. Co.

(Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 (1979); In re Common-

wealth Edison Co. (Carroll County Site), ALAB-601, 12 NRC 18,124

(1980)).

(4) This Proceeding Does Not Involve a De Novo Review
of All Possibly Relevant Matters.

Contentions 1 through 8, if accepted, would turn this

narrow operating license amendment into a de novo hearing on ali of

TVA's LLRW planning. While this is clearly petitioners' goal, it is
,

just as clearly impermissible. In a proceeding for an amendment to
_

'

an operating license, as in a proceeding for an operating license,

the hearing may not encompass a de novo review of the entire subject

matter of the license application or all possibly relevant matters.

NRC regulations limit the proceeding to specific contentions .

(see In re Wisconsin Elec. Power Co. (Point Beach Nuclear Plant, Unit,

' No. 2), ALAB-31, 4 AEC 689, 600 (1971); accord, In re Boston Edison Co.
e

(Pilgrim Nuclear Power Station), ALAB-83, 5 AEC 354, 358 (1972),

aff'd sub nom. Union of Concerned Scientists v. AEC, 499 F.2d 1069

(D.C. Cir. 1974)).

[ Petitioner) does not challenge the guidance
given to this Licensing Board in the hearing
notices or the Licensing Board's compliance with,

. hat guidance. Instead, [ petitioner) asserts

.
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that the Licensing Board must conduct what amounts*

to a de novo review of all. matters (i.e., radio-
logical safety as well as environmental) relating

; to the issuance of the operating license, whether
or not in controversy. As we have previously
held with respect to radiological safety matters,
a proceeding of this type is not intended to
encompass a de novo review but is " intended to
resolve specific problems with respect to the
plant in question." Absent a petition for inter-
vention raising such problems, no public hearing
need be held [5 AEC at 358; footnote omitted).

The purpose of contentions in the hearing process is to

narrow the focus of the proceeding. Accordingly, a licensing board<

I must admit only adequately stated contentions. The Board is under no
1

general mandate to explore and resolve any potentially relevant

matter if it has not been properly raised by the intervening parties

(In re Consolidated Edison Co. of N.Y. (Indian Point Nuclear Generating'

,

Unit 3), CLI-76-28, 8 AEC 7, 9 (1974); accord, In re Duquesne Light Co.
.

(Beaver Valley Power Station, Unit No. 1), LBP-78-16, 7 NRC 811, 814

(1978) (operating license amendment), aff'd, ALAB-484, 7 NRC 984

(1978)).

Petitioners are under an obligation to detail with precision

and clarity what they seek to litigate. This they have not done,

even assuming their topics are relevant. Consequently, because the

Board could find no contentions which complied with the Commission

rules of procedure, under the terms of the notice, it correctly

denied the petitions for leave to intervene and entered an appropriate

order rejecting the requests for a hearing (In re Pacific Gas & Elec. Co.

(Stanislaus Nuclear Project, Unit 1), ALAB-400, 5 NRC 1175 (1977))..

.
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Neither the Licensing Board nor the Appeal Board is'under an obligation

to inquire further (Indian Point, CLI-74-28, sup_ra; Union of Concerned

Scientists, supra).

(5) No EIS Is'Needed for TVA's Five-Year
Storage Proposal Because of Its
Potential Long-term Planning

Options.

Even if the petitioners were correct, which-they are not,

in assuming that TVA has already decided upon some comprehensive low-

level waste program for Browns Ferry, the five-y<2r storage facility

can be licensed without preparation of an EIS addressing long-term

storage or a VRSS. Petitioners in their first eight contentions

focus on the abstract legal issue of " segmentation" and the question,

of whether an EIS must be prepared on all possible management. options
.

for Browns Ferry LLRW. However, the issue of segmentation with respect

to spent fuel has already been decided, a decision which, a fortiori,

applies with equal force here. In Minnesota v. NRC, 602 F.2d 412

(D.C. Cir. 1979), the court let stand an Appeal Board's denial of an-

intervenor's attempt to delay spent fuel storage capacity expansion

(analogous to what petitioners would have done here). The intervenor's

8 Spent fuel capacity expansion, a seemingly more compelling
situation, has been permitted without an EIS in every case reaching
final decision (s_e,e In re Consumers Power Co. (Big Rock Point Nuclear
Plant), ALAB-636, 13 NRC 312 (1981); In re Commonwealth Edison Co.
(Quad Cities Station, Units 1 and 2), order (Oct. 27, 1981)). It

would be incongruous for TVA's request to expand LLRW storage to be
subject to the preparation of an EIS when its spent fuel capacitya

expansion request was granted at-Browns Ferry as well as numerous.

other plants without one.

!
*
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position was based on the fact that the utility eventually would have

to obtain an additional license amendment for long-term storage.

[Intervenor] contends that NRC violated NEPA by
improperly " segmenting" its consideration of the
environmental impact of expansion of onsite
storage capacity at Prairie Island. The theory
is that because the present expansion of the
spent fuel pool will accommodate the spent fuel
assemblies produced at Prairie Island only until
1982, a request for further expansion is inevitable.
Citing Kleppe v. Sierra Club, 427 U.S. 390, 96
S.Ct. 2718, 49 L.Ed.2d 576 (1976), Minnesota
argues that the NRC was required to take into
account the environmental impact of this "unavoid-
able consequence" of the current expansion.

We find this argument without substance. Minnesota
has not pointed to any consequence of future
expansion that could not be adequately considered
at the time of any requests for further expan-
sion. The Staff specifically found that-. ..

the licensing action here would not foreclose
,

alternatives available with respect to other
licensing actions designed to ameliorate a possible
shortage of spent fuel capacity (noting that,

"taking this action would not necessarily commit
the NRC to repest this' action or a related action")
and that addressing the environmental impsct
associated with the proposed licensint action
would not overlook any cumulative environmental
impacts [ Minnesota v. NRC, supra, at 416 n.5].

As the Licensing Board found, petitioners do not contest

the independent utility of five-year storage (slip op. at 7). They

have alleged no consequence from long-term storage or a VRSS that

'

cannot be adequately considered at the time, if ever, that TVA should

make a licensing request including those matters. Thus, the independ-

ent need for and utility of TVA's proposal allows this action to -

,

.

9 From a logical standpoint five-year storage is essentially an
insurance policy which allows continued plant operations while
regionally acceptable disposal plans are developed. If long-term-
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proceed without preparation of an EIS by NRC (see In re Duke Power Co..

(Amendment to Materials License SNM-1773), ALAB-651, NRC ,

Nuc. Reg. Rep'. (CCH) 1 30,613 (1981)).

Duke Power does not, as petitioners suggest, require the

Board to delve into TVA's planning process, as long as the independent

utility of the five-year storage proposal is not disputed (and it is

not) and the NRC staff is not foreclosed from evaluating relevant

aspects of long-term planning when they arise in future license

amendments (id. at 29,933). In essence, petitioners have conceded

(brief at 5) that the first segment of an overall management plan for

wastes can be considered independently by the NRC under the proper

circumstances. They assert, however, that this is not true where an

applicant is a federal agency, relying solely on dicta in Duke Power*

*
that said a NEPA analysis of a full plan would have to be made if a

,

9 (cont.) storage or volume reduction is eventually deemed a
desirable component of come future plan, the NRC staff must and still

; can evaluate those options at the time TVA requests a license amend-
'

ment. No one contests that fact. The design of the storage modules
is such that they can be built as needed and storage can be halted at
any time as circumstances warrant (tr. at 49-50). This fact is also
apparent from the licensing documents and is not contested.

The LLRW storage modules which TVA proposes to use have independ-
ent utility, and TVA would build them regardless of whether the
wastes would stay onsite or would be transferred to a disposal facility
prior to the expiration of the requested five year authorization.
They ensure that plant operations can continue while ultimate disposal
options are developed. TVA may decide to stop using these facilities
du' ring or at the end of the five-year period. On the other hand, TVA
may request longer term storage. Regardless of what TVA may in the
future propose, the NRC staff can consider any environmental conse-
quences of longer use at the time proposed, and proceeding with
onsite storage for up to five years forecloses no future alteration.

*

Similarly, evaluation of VRSS effects can adequately occur in the
context of any future license amendment application.

.
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federal agency was responsible for that planning. They are wrong for*

two reasons.

First, as Kleppe v. Sierra Club, 427 U.S. 390 (1976), and

Minnesota v. NRC, supra, indicate, a NEPA review of an individual

federal project distinct from an overall program is permissible if

the proposal has independent utility and the unavoidable consequences

flowing from it are analyzed. Again, petitioners have not contested

the Licensing Board's conclusions in this regard (slip op. at 7).

Second, if petitioners' argument were correct, TVA would be treated

more stringently by NRC than a private applicant. The Appeal Board

has already decided contrary to petitioners' position in Phipps Bend.

It held that NRC's NEPA responsibilities were the same irrespective
^

of TVA's position as a federal agency and what independen: NEPA

. obligations TVA might have. Thus, under Phipps Bend, neither TVA's

.

nor NRC's NEPA obligations are diminished or increased because the

other federal agency is involved. Here NRC need review only TVA's

five-year storage proposal and the unavoidable consequences that flow

from it. To have it look beyond the proposa' into TVA's planning

(without showing that these plans are unavoidable or that TVA is

asking them to be licensed) is not required. As the Commissicn has

10 The line of cases which dis._sses federal involvement in private
actions is relevant here (see, e.g., Atlanta Coalition on the Transp.
Crisis, Inc. v. Atlanta Regional Comm'n, 599 F.2d 1333 (5th Cir.
1979); Bradley v. United States Dep't of Housing & Urban Dev., 658
F.2d 290, 2)3 (5th Cir. 1981)). There must be " control over or
responsibility" for a plan in order to make it a federal action.

requiring a NEPA evaluation by NRC. This does not change because TVA
is a regulated federal agency. NRC will have a demonstrable " Federal
' responsibility' for the action" only when and if a licensing proposal.

comes before it (NAACP v. Medical Center, Inc., 584 F.2d 619, 634

23
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said in Seabrook, NRC's NEPA analysis of a licensing activity is more-

limited than it would be if the activity were NRC's own project

(In re Public Serv. Co. of N.H. (Seabrook Station, Units 1 and 2),

CLI-77-8, 5 NRC 503, 541-42 (1977), aff'd sub nom. New England Coali-

cion on Nuclear Pollution v. NRC, 582 F.2d 87 (1st Cir. 1978). It

must focus on the applicant's proposal and the environmental issues

which could be affected by the license conditions, not "on some

broader but ill-defined concept extrapolated from that proposal" (id.

at 542).

Consequently, petitioners have raised nothing in contentions 1

through 8 which the NRC need now review and which would support

intervention.

,

B. No contention complies with the requirements

, of 10 C.F.R. 9 2.714 (1981).

The Commission through section 2.714 requires that conten-

tions be specific, precise, and clear and raise factual issues within

the scope of the proceeding. Petitioners have not met these simple

preconditions.

The original four contentions can be summarized as follows:

10 (cont.) (3d Cir. 1978)). NRC's approval of five year storage
does not " enable" TVA to store for a longer period or operate a VRSS,
and therefore does not require NRC to do a NEPA evaluation on those
items (id. at 632; accord, Winnebago Tribe of Neb. v. Ray, 621 F.2d
269, 272 (8th Cir.), cert. denied, 449 U.S. 836 (1980)). TVA,'the
only federal agency having responsibility for the planning at this
time, has done a NEPA evaluation of it. Indeed, even if it were TVA's.-

responsibility to do an EIS on its long-term planning, that issue
cannot be litigated here (see pp. 29-30 infra).

...
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1. Petitioners allege TVA has undertaken a major program.

at Browns Ferry, including life-of plant storage and

volume reduction by incineration. NRC review and

approval of only a five-year storage proposal at this

point would be an incremental review impermissible

under NEPA.

2. Again assuming the program for life-of plant storage

and volume reduction, TVA has not submitted sufficient

information to NRC to allow NRC to conduct an environ-

mental review of the full program.

3. NRC would violate NEPA if it licensed life-of-plant

storage and volume reduction at Browns Ferry without

first preparing an EIS.*

4. This contention is the same as number 2 except the.

_

alleged insufficient information involves health and

safety rather than environmental matters.

Obviously, if petitioners' assumption that TVA in this application is

proposing and NRC is reviewing life-of plant storage and volume

reduction is incorrect, which it is, these four contentions are

fundamentally flawed. The Licensing Board correctly rejected them.

This deficiency carries through to petitioners' final

amendment to their contentions. Contentions 5 and 6 merely restate

and expand original contentions 1 and 3 and again incorrectly assume

that life-of plant storage and a VRSS are part of this proceeding.

*
Contention 7 makes a strictly legal argument analogous to contention 3

.
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.

that cannot be admitted as a contention. Contention 8 merely contains-

additional handwaving aimed at convincing the Licensing Board that
t

TVA is actually proceeding on some broad program that NRC must evaluate

in this proceeding. It does not contain a single recognizable factual

issue but instead simply argues that TVA is trying to avoid scrutiny

of its actual plan. Contention 9, the only item which ever. relates

to TVA's proposed license amendment, must fail if for no other reason

than because it is impermissibly vague. Thus, all the contentions

were correctly rejected.

(1) Contentions 1, 2, and 3 Are Inadequate.

Contention I states that the Board should deny the applica-

* tion for an amendment because it violates NEPA. Contention 2 alleges

,
that TVA has supplied insufficient information on which the Commissicn

can base its environmental assessment of the prcposal. Contention 3

states that an environmental impact statement is necessary prior to

implementation of TVA's "long term" plans. Petitioners also request

that the NRC suspend consideration of TVA's amendment pending an

applicatien for permanent storage and volume reduction.
.

Contentions 1, 2, and 3 raise matters which may not be

litigated in this proceeding. First, statements to the effect that

TVA's application violates NEPA or forms an inadequate basis on which

to make environmental judgments raise legal, not factual, arguments.,

They contest no facts but rather involve only the ultimate conclusions

~

of law that the Commission must make. The Licensing Board could have

. rejected those allegations solely on that basis (see, e.g., In re
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iDuquesne Light Co. (Beaver Valley Power Station,', Unit-No. 1)[ '-

LBP-78-16, 7 NRC. 811, 813 (NRC's conclusioni that an action will not
.

violate NEPA standing alone may not be litigated); see also In.re
,

Portland Gen. Elec. Co. (Trojan Nuclear Plant), LBP-78-40, 8 NRC 717,
,

744 (1978), aff'd, ALAB-524, 9 NRC 65 (1979)).
2

Even if petitioners' allegations were construed as an

<

attempt to contest factual issues, they are too generalized and are
s

set forth without any supporting bases. Thus, they must be rejected (
(see, e.g. , In re Allied-Gen. Nuclear Servs. (Barnwell Fuel Receiving

& Storage Facility), LBP-76-24, 3 NRC 725, 728-29 (1976) (failur'e to
,

- v.,<

i N'

| detail how the environmental statement is defective is appropriate
I \v

grounds for rejecting a contention)). Petitioners' brief does ndt
'

' y( s
*

adequately address specificity regarding contentions 1 and 3 (brief %'
y,,

at 7) and ignores contention 2 altegether. ,3,

i \
Second, to the extent contentions 1, 2, and.3 raise any ( Y4

'
\

issue about TVA's long-term stora'ge options for LLRW or a VRSS, these ,

matters, as discussed above, are not properly the subject of this s
.e

proceeding. The Board agreed (slip op. at 10-12). Approval of ~

'-
~

ss s,

five-year storage does not enable TVA to store for a longer period or ([_ l >

,

N[
.si ,g

operate a VRSS. As appropriate, issues associated with those'mattert . b
/ ,, ...

may be raised in a separate proceeding. Not until then wi41 NRb~ h:ive - , ' ~j
'N &, 71b,3

some control or responsibility over those measures. Simply put, c ; g",
;

; ) .

volume reduction and long-term disposal are not "unavoidableTeonsequences" {1

from licensing five-year storage (In re Northern States Power Co. ~' - _{s
-

r

". , , ,

(Prairie Island Nuclear Generating Plant, Units 1 dnd 2), ALAB)455, 7 - N
*- - i ,,

t, ,

- NRC 41, 48 (1978), aff'd in part and remanded on other' grounds.sub nom _. ( '

p ,; ., %.
'

, ;

> ,

$
,

' '' ' '
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a

* Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979)), and are not topics
'

for.this proceeding.-s
'(,

[ (2) Contention 4 Is Inadequate.

Contention'4 involves two matters. The first, the health
'\

and safety effects of a VRSS, is irrelevant as noted above. The

Licensing Board agreed. The second is a wholly general allegation
+

that the. data TVA has submitted cannot support any Commission deter-

mination to license the facility. As previously discussed, this
u

argues nothing more than the ultimate legal conclusion, whether NRC.,,.

sy
1 3

3 , N may grant a license amendment. In order to participate in this
!.

-

i ~ ' ' proceeding, pe'.itioner must allege specific contentions (sectiono
,

- .

r

. / '-

2.714). TVA and the Board cannot practically be expected to discern.s . / E t
\ ',

.( from petitifoners' pleadings what weaknesses in TVA's application are
j \s

. ., t'hought to exist and in fairness are not required to so do. Petitioners'
',- . .

.. . . ,

Thus, this contention
'P brief doEs not attempt to address this point.

g . ,N
'w,

-

[ A must be rejected as vague if it is viewed as an attempt to raise any
s e_ s

., , / . -:
y,' .far.tual issue.- The. Licensing Board decision was correct in thiss.

s

n t '
,

.,
/. 1 \
: ,N S - 3; ,. regard '(slip op. at 12).
n

'; \ }% \\, t s,s

\ ,3 - V>
3s ,

(' 'h (3) Contentions 5 and 6 Do Not Conformp4 ' ixs,
'

- 1 G to Section 2.714.~ z ,
<

.

-

- ;m s ,,

L r, , . ,

I' \ \' \

ContentionsN5 and 6 suffer from the same general defects as.

y y ,.. 1 ,. 1
t ; ',> r.

,

, ~do the' iiriginal cadtentions because of lack of relevance and pr ecision.L. ,

>
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the notict.'1 are clearly irrelevant. If contention 5 attempts to,

raise any factual issue at all, as petitioners contend (brief at 7-8),

it must fail because it lacks requisite specificity. Thus, the

Licensing Board correctly rejected these two contentions on the same

basis that it dismissed contention 1 (slip op, at 13-14).

In addition, contention 5 is irrelevant to any issue properly

before the NRC in.that it would have the Commission review a potential

TVA administrative decision, not an NRC proposed action. The Licensing
2

' Board agreed (slip op. at 13-14). TVA's evaluation of environmental

impacts pursuant to NEPA and the resulting decisions of the TVA Board

of Directors are independent from any NRC decisions, and may not be
,

litigated in NRC proceedings (cf. In re Tennessee Valley Authority

(Phipps Bend Nuclear Plant, Units 1 and 2), ALAB-506, 8 NRC 533-

(1978)). The Commission does not review and approve the environ-
.

mental decisions of other federal agencies (see In re United States

Energy Research & Dev. Admin. (Clinch River Breeder Reactor Plant),

CLI-76-13, 4 NRC 67 (1976); In re Public Serv. Co. of N.H. (Seabrook

Station, Units 1 and 2), CLI-77-8, 5 NRC 503 (1977)). Under the

provisions of the Administrative Procedure Act, TVA's compliance with

NEPA can only be challenged in a United States district court. It is

beyohd the autnority of and totally inappropriate for an NRC licensing

board to entertain 1 collateral attack on the validity of the EA

11 In determining whether to entertain an issue, the Board must
respect the terms of the notice (In re Northern Ind. Pub. Serv. Co.
(Bailly Gerarating Station, Nuclear 1), ALAB-619,12 NRC 558, 565*

(1980)).
.
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prepared by TVA (In re Detroit Edison Co. (Enrico Fermi Atomic Power

; Plant, Unit 2), LBP-79-1, 9 NRC 73, 85 (1979); cf. In re Public Serv.

Co. of Ind., Inc. (Marble Hill Nuclear Generating Station, Units 1

and 2), ALAB-459, 7 NRC IP; (1978) (NRC has no authority to decide a

matter resting in the jurisdiction of state regulatory agencies);

accord, In re Northern States Power Co. (Tyrone Energy Park, Unit 1),

ALAB-464, 7 NRC 372 (1978)).

The Board below was therefore plainly correct in
refusing to hear witnesses or allow discovery for
the purposes of reviewing REA's decision to
guarantee a construction loan for Wabash Valley
(for a portion of its 17 percent interest in
facility] . The matter was not an issue open for
consideration by a board conducting a construction
permit proceeding under the Atomic Energy Act.
If relief is warranted from the REA's decision to
guarantee the loan in question, it must be sought.

elsewhere [In re Public Serv. Co. of Ind., Inc.
(Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-493, 8 NRC 253, 267-68 (1978)}..

Similarly, petitioners inappropriately attempt by contention 6

to question the substance of TVA's NEPA analysis. Also, contention 6

lacks requisite precision and clarity. The contention appears to be

no more than a restatement of contention 1, and contention 1 raises

no litigable matter. The Licensing Board correctly rejected contention 6

on thir basis (slip op, at 14). Petitioners' brief did not discuss the

adequacy of this contention.

Contention 6 contains additional defects. In particular,

contention 6(a) appears to challenge release levels set in NRC regula-

tions designed to protect health and safety by alleging VRSS releases
a

will cause cancer. This is an impermissible contention under the

provisions of 10 C.F.R. 5 2.758 (1981) (see. e.g., In re Commonwealth'

30



r

.

s

Edison Co. (Byron Nuclear Power Station, Units 1 and 2)', LBP-80-30,

12 NRC 683 (1980); In re Potomac Elec.-Power Co.'(Douglass Point

Nuclear. Generating Station, Units 1 and 2), ALAB-218, 8 AEC 79, 88-89

(1974)). Similarly, contention 6(e) must be ' rejected. It does.not

disclose in the first instance how the value as a precedent, if any,

of a Browns Ferry decision would affect whether the Browns Ferry
~

proposal is or-is not a major federal action. To the extent 6(e)

suggests that the NRC will not follow its regulations in licensing

other facilities at other plants based on a Browns Ferry " precedent,"

the contention is both inappropriate and irrelevent. Contention 6(g)

is also irrelevant in that.it does not disclose how construction

scheduling could affect whether a proposal is a major federal action.
9

Contentions 6(b), 6(c), 6(d), and 6(f), even if construed as an
_

attempt to raise factual matters, are so wholly unspecific that they.-

fail to comply with section 2.714.

(4) Contention 7 Is Inadequate.

Contention 7 alleges that NRC should process TVA's applica-

tion under 10 C.F.R. pt. 30 rather than part 50. That is a purely

legal issue. It contests no facts nor gives a basis for the legal

assertion. Even if the contention contained a legitimate factual

issue, it would still be unacceptable. It essentially restates

contention 3, although based on an inconsistent legal theory, because

it seeks to have an EIS prepared. Like contention 3, it should be
e

rejected as irrelevant and nonspecific. The Board agreed with TVA's

.
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' position by dismissing this contention on the same basis as conten-

tion 1 (slip op. at 15). Petitioners' brief ignores.this contention.

(5) Contention 8 Fails To Conform
to Section 2.714.

Contention 8 is an odd mixture of many prior contentions

and suffers from the same problems. To the degree this contention

would require the. Board to evaluate an irrelevant matter, long-term

storage, it simply restates contention 1. The Board properly rejected

it on this basis (slip op. at 16). Petitioners' brief does not

address the adequacy of this contention.

Contention.8(b), like contention 7, presents a noncognizable

- legal issue concerning licensing under part 30.

Parts 8(a) and 8(c) seek to have this proceeding terminated
-

or at a minimum delayed until TVA reevaluates its EA. Assuming

arguendo that TVA is reevaluating the Browns Ferry EA, which it is

not, petitioners cannot litigate TVA's determinations with respect to

its NEPA obligations here.

Contention 8(a) also argues that TVA should not be permitted

under any circumstance to apply for a license amendment. This amounts

to a petition for an injunction against that which Commission regula-

tions otherwise permit. Such relief is impermissible (Ir re Rochester

Gas & Elec. Corp. (Sterling Power Project Nuclear Unit No. 1), ALAB-507,

8 NRC 551 (1978)).

a

e
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* (6) Contention 9 Is Inadequate.

Contention 9, like others in the proposed amendments, draws

into question the adequacy of TVA's analyses in its EA. NRC's, not

TVA's, evaluations of environmental impacts are relevant in this

proceeding. TVA's EA for Browns Ferry is an internal TVA document,

not a required NRC licensing document. The adequacy of the EA is not

reviewable here. The Licensing Board agreed with TVA and properly l
l

rejected the contention to the extent contention 9 raised irrelevant

matters (slip op. at 17).

Moreover, this contention cannot be maintained because of

its lack of clarity and precision. The Licensing Board concurred

(slip op. at 17). Petitioners' brief does not discuss this aspect of,

',

contention 9. In a recent decision, a licensing board considered the
-

following contention:

The Applicants have not adequately figured the
costs and impacts of storage or disposal of spent
fuel and other radioactive wastes, for the term
of the operating licenses, in the cost / benefit
analysis [In re Arizona Pub. Serv. Co. (Palo
Verde Nuclear Generating Station, Units 1, 2, and
3, Operating License Proceeding), slip. op.
April 16, 1981, at 7].

The licensing board found:

This contention is too vague to be admissible.
It fails to meet the specificity and bases require-

ment of 10 C.F.R. S 2.714. Principally, it is
not clear what issue the Intervenor is asking the
Board to accept for litigation. Moreover, it is
not clear what " impacts" are referred to [id.).

Similarly, contention 9 is vague. It is unclear what costs are,

|
referred to and what their effect on an NRC staff evaluation would

.
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be. Petitioners simply furnish no factual orientation.from which it

can be determined how they would have the Licensing Board evaluate

decommissioning costs in its decisionmaking.

Contention 9 also raises the issue of the costs of ultimate

waste disposal in the context of an operating license amendment.

LLRW is generated at the plant, . the ' operation of which is not at

issue in this proceeding. There are certain costs associated with

this waste which must be incurred in its ultimate disposal whether or

not TVA stores LLRW before disposal. In short, petitioners have tried

to raise the issue of operating costs and that cannot be litigated

here.

In this connection, it should be noted that the
Prairie Island units were licensed for operation

) on the basis that they would generate radioactive
wastes in a certain amount over the full term of-

, their licenses. The amendment in question does
not alter the situation; i.e., the proposed
increase in the storage capacity of the spent
fuel pool would not occasion the generation of
more vastes than had been previously projected

[In re Northern States Power Co. (Prairie Island
Nuclear Generating Plants, Unit 1 and 2), ALAB-455,
7 NRC 41, 46-47 n.4 (1978), aff'd in pertinent
part and remanded on other grounds sub nom.
Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979)].

Accord, In re Portland Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-531,

9 NRC 263 (1979) (spent fuel pool capacity expansion); In re Consumers

Power Co. (Big Rock Point Nuclear Plant), ALAB-636, 13 NRC 312 (1981);

In re Public Serv. Elec. & Gas Co. (Salem Nuclear Generating Station),

ALAB-650, NRC , Nuc. Reg. Rep. (CCH) H 30,608 (1981).

Moreover, petitioners may not raise matters related to the ultimateO
.

disposal of wastes in any event (see, e.g., In re Pennsylvania Power
.
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& Light C:o. (Susquehanna Steam Electric Station, Units 1 and 2),

~

LBP-79-6, 9 NRC 291 (1979) (the_ issue of offsite transportation of

wastes is outside the scope of an operating license proceeding as is

the ultimate disposition of these wastes).

CONCLUSION

Petitioners have not adequately alleged facts to demonstrate

standing to intervene and on that basis the petitions can be rejected.

Moreover, the Licensing Board correctly ruled that the petitioners

had failed to raise even one adequate contention. 'The Board was

fully justified in dismissing the petitions and denying the requests

for a hearing.

Neither the Licensing nor the Appeal Board has an obligation*
..

to allow intervention when, given repeated opportunity, these peti-

tioners have failed to provide a sufficient basis for intervention in

a timely manner. The Commission has formulated a statement of polic y

directing licensing boards to expedite licensing proceedings

(Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8,

13 NRC 452 (1981)). Implicit in this statement is the need to comply

with NRC's procedural regulations. Explicit in this policy is the

requirement only to have hearings on issues of material fact (id.

at 457). Given their inadequacy, denial of these petitions would be

consistent with that policy. Finally, denial of the petitions to

intervene will not preclude any person from intervening in any later,

e

9

=
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* proceeding that might consider long-term storage or volume reduction

if that person can demonstrate an interest which would be affected.

For the foregoing reasons TVA respectfully request.s .that

the-Licensing Board's order dismissing the petitions be affirmed.

Respectfully. submitted,
, e.
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( '

UNITED STATES OF ~ AMERICA
'

.

NUCLEAR REGULATORY COMMISSION T. -

,

'

-

Before the Atomic Safety and Licensine Board
.

^ s -

In the Matter of ) N'

)
SOUTHERN CALIFORNIA EDISON )

COMPANY, ET AL. ) Docket Nos. 50-361 OL
) 50-362 OL

(San Onofre Nuclear Generating )
Station, Units 2 and 3) )

MEMORANDUM AND ORDER

This Memorandum and Order pertains to the contentions of

Intervenors Friends of the Earth, Mr. and Mrs. August Carstens,

Mr. and Mrs. Lloyd von Haden, Mr. Donald May, and Mrs. Donis
* Davey (FOE, et al.), and Intervenor Groups United Against
g( Radiation Danger (GUARD). It also deals with the question of

consolidation of certain parties and a discovery time table.

CONTENTIONS OF F0E, ET AL.

By our Memorandum and Order of October 26, 1977, the

Licensing Board Established to Rule on Petitions for Inter-

vention (hereinafter referred to " Petition Board") found that
F0E, et al., had a requisite interest in the environmental

and health and safety aspects of the San Onofre facility.
The Petition Board also held that of F0E, et al. 's eleven

contentions, at least Contention 4 was set forth with sufficient

particularity and basis so as to comply with 10 CFR S 2.714.e.

( Intervention was allowed.

9CA Pk
g n219!05TL 4

3



-

.

*

( -2-
_j,

*
Subsequent to that Order this Licensing Board was

established and held a prehearing conference on December 6,

1977, to hear arguments on contentions not previously accepted.

We consider first F0E, et al.'s and then GUARD's contentions

seriatim.

F0E. ET AL., CONTENTION 1

"l) The seismic design basis for SONGS 2 & 3 is
inadequate to protect the public health and safety
and does not comply with 10 CFR, Part 100, Appendix
A, in that the earthquake which could cause the -
maximum vibratory ground motion has not been assigned
as the safe shutdown earthquake."

.

(~ Intervenor F0E, et al., argued that recent earthquakes

~

v'
and new discoveries of a new fault made by the California

Energy Reso rces Conservation and Development Commission

indicate that a review of the seismic design basis for

SONGS 2 & 3 is in order.

Applicants, Southern California Edison Company and

San Diego Gas and Electric Company (Applicants) stated they

would prefer the contention to read more narrowly and offered

their own version of an acceptable contention.

Staff found F0E, et al.'s contention suitable for discovery

purposes but suggested that it should be simplified and
>

clarified at the close of discovery (Tr. 546-47) .

4

* The Licensing Board is comprised of the sate embers ~'"""-*-served on the Petition ac - -s
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The Board finds Intervenor F0E, et al.'s contention

suitable for discovery purposes. After discovery the Board

will consider parties' suggestion to limit the scope of this
contention.

In light of new evidence concenaing dewatering and

cavities discovered as a result of dewatering, Intervenor

- FOE, et al. , Staff, and Applicants agreed that a contention
_

in this regard should be adopted and presented the following

stipulated contention (Tr. 552) which is also agreeable to

the Board
,

('
'

-; - la: "Whether the cavities caused by the Applicants'
temporary dewatering of SONGS 2 & 3 site will
have an unacceptable adverse effect on the
capability of structures and equipment of the

.; SONGS 2 & 3 to withstand the design basis
seismic events." -

FOE, ET AL.. CONTENTION 2

F0E, et al. 's Contention 2 has been withdrawn (Tr. 570).

FOE, ET AL., CONTENTION 3

3. "10 CFR 51.21 and 51.52(b) and NEPA require
that the Applicants shall submit an Applicants '
Environmental Report - Operating License stage
and that such report contain the latest results
of the ongoing marine study required under the
coastal commission permit. Joint intervenors-

are entitled to review both the AER-OLS and the
Marine study at the operating license stage and_,

may take a position and offer evidence concerning*

them."
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w

This contention does not aise any factual issue and for

this reason is disallowed. F0E, et al., asserts.that it.only

wants to preserve its right to challenge the adequacy of the

Staff's FES should it fail'to consider the California's
Marine Review Committee Report (MRC) (Tr. 601). The Staff is

.

required to consider all available information that is relevant
and significant in preparing its knvironmehtal Statement.

Failure to do so would appear to be a reasonable basis for

challenge when the Statement is issued.

FOE, ET AL., CONTENTION 4
.

('
'

j 4. "The Applicants have not complied with
10 CFR Part 50, Appendix E regarding
emergency plans since because of the juris-
dictional diversity of the several state
and local agencies involved and their in-
adequate fundings and staffing, appropriate
and coordinated emergency plans cannot be
developed. An operating license should
not be granted for SONGS 2 & 3 because the
various emergency response plans are so
complex, overlapping, and difficult to
implement that in the event of a nuclear
accident the safety of persons in the
surrounding areas will be imperiled."

The Board in its October 26, 1977, Order found that this

contention was stated with sufficient particularity and basis
to meet the requirements of 10 CFR S 2.714 and allowed inter-

vention on this basis.*

-.
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At the prehearing conference F0E, et al. , offered a

different wording of this contentien. Applicants and the

Staff countered with separate versions of their own.

The . Board is of the opinion that the' contention as

stated in F0E, et al.'s peticion is acceptable for discovery

purposes. Parties will have an opportunity to ask for a

refinement of this contention after discovery is completed.

FOE, ET AL., CONTENTION 5

F0E, et al. 's Contention 5 is withdrawn (Tr. 644-65) .
-

(
" F0E, ET AL., CONTENTION 6 -

J

6. " Joint intervenors contend that the public
health and safety, and the spirit and intent
of 10 CFR, PF/.t 50, Appendix C (l.B) require,
as matter of law, that the applicant, prior to
the issuance of an operating license, set aside
adequate funds to cover the costs of permanent
shutdown and maintenance of the facility in
a safe condition at the termination of
operations; the applicant has not donc so,
and intervenors contend that an operating
license should not be granted absent such
an undertaking."

.

N
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At the prehearing conference F0E,'et al., proposed
a new wording of this contention:

" Applicant has not shown that it possesses
or has reasonable assurances of obtaining
the funds to pay the estimated cost of
operating the plant for the period of the
license plus the estimated cost of perma-
nently shutting down the facility and main-
taining it in a safe. condition."

F0E, et al., contends that

"the only thing that would satisfy (regulations
at the minimum would be in the forn of an escrow)
account to assure that the money will be there
at the end of the useful life of the plant so
that either the state or the government or,

( future ratepayers don't have to pay for it."
J

Section 50.33(f) deals with the financial qualifications
of an applicant. It provides in pertinent part:

"If the application is for an operating license,
such information shall show that the applicant
possesses the funds necessary to cover esti-
mated operating costs or that the applicant
has reasonable assurance of obtaining the
necessary funds, or a combination of the two."

The Regulation is amplified by Appendix C to 10 CFR

Part 50 which sets forth guidance on the financial data
required of license applicants. Appendix C reads in

pertinent part:

*

d
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:

I ". - it will'ordinarilyLbe sufficient to .. . . l!
show at the time ~ofcthe filing of the.appli-
cation, availability of resources sufficient
to cover estimated operating costs for each
of the first five years of operation plus -
the . estimated ' costs of permanent shutdown
and maintenance of the facility in safe con-

i dition.- It is also expected that, .in most
cases, the applicant's annual financial

'
statements contained in 'its published annual-
reports will enable the Commission to evaluate
.the applicant's financial capability to satisfy
this requirement."1

:
4

! The Regulations do not require, as F0E, et al., asserts,

.the setting aside of funds for the ultimate decommissioning
'of the facility 1 prior to- the issuance of an operating license. -

( Since there is no such requircment, FOE, L et al. , has failed-

J to establish the basis for its contention that Applicants4

; should be required to " set aside" decommissioning and
|

maintenance funds. There is nothing unique about the
,

San Onofre Nuclear Generating Station, Units 2 and 3 or of

the Applicants , San' Diego Gas and Electric Company and

I Southern California Edison Company which suggests that any

different consideration should be given them than to other

utilities. It.is not uncommon for utilities to construct,

; more than one unit at the same site and it is not at all
1

; unusual for there to be more than one Applicant.
4

b

!

d
,

1

*
z
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The question of the escrowing of funds at the time of

licensing for the -decommissioning is the subject of a rule-
making proceeding presently before the Commission. F0E,

et al. , has the option of participating in that proceeding.
Contention 6 is disallowed.

F0E, ET AL., CONTENTION 7

F0E, et al.'s Contention 7 is withdrawn (Tr. 658).

F0E. ET AL.. CONTENTION 8

8. "An operating license should not be granted for.

( SONGS 2 & 3 because the National Environmental
Policy Act, requires, as a matter of law, con-V sideration at the construction permit stage of
energy conservation as an alternative to nuclear -
power and such requirements have not yet been
complied with."

F0E, et al., relies on Aeschliman v. U.S. NRC, 547 F2d

622, (1976), as interpreting Sections 102(c)(ll6) and 102(d)

of NEPA to require as a matter of law, the consideration by
NRC and the Applicants of energy conservation as an- alterna-

tive to the proposed nuclear facility. That is not the

i:olding of Aeschliman. Aeschliman merely addressed the

propriety of a test that was imposed by the Commission in

.

O
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la proceeding for a constructibn permit requiring a thresh-

hold showing _by an intervenor before the issue could be

brnught up as an issue in controversy. It merely removed

the threshhold test criterion previously established by the

Commission.

Need for power and alternatives to the nuclear facilities

were extetisively considered at the construction permit stage.

-Cf. Southern California Edison Company, et al., (San Onofre

Units 2 & 3), LBP-73-36,- RAI 73-10, pages 958-59, 964-67

(1973). Furthermore, the projected generating capacity of.

( San Onofre 2 & 3 has been included in all power forecasts for
.-

Applicants' service area since the construction permit was

issued more than four years ago. We take notice of the fact

that the California Energy Commission has found need for at

least one additional generating station (Sun Desert) for the

area served by at least one laf the utilities involved in this

proceeding since the NRC's approval of the construction permit

for San Onofre Units 2 & 3.

F0E, et al. , has not stated any basis for consideration

of conservation as an alternative to San Onofre, Units 2 & 3

in the operating license proceeding. FOE, ec al.''s Contention

8 is disallowed.*

.

*
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FOE, ET Ab., CONTENTION 9

9. "In light of accelerating costs of uranium,
the decreased availability of domestic uranium
and the lack of any guarantee that SONGS 2 & 3
will have a fuel supply, the cost-benefit
analysis previously adopted for SONGS 2 & 3 is
shown to be clearly erroneous and a proper
cost-benefit analysis would now show that the
costs outweigh the benefits and that the
operation of SONGS 2 & 3 will not be in the
best interest of the public and will not be
in conformance with NEPA."

At the prehearing conference FOE, et al., reworded its

contention to read:

b "The Applicants' projection of fuel costs
over the life of the plants does not

"

adequately account for escalation of
uranium prices and therefore the cost-
benefit analysis is in error." Tr. 658.

Staff supports the rephrased contention; Applicants

opposed vigorously the original contention and stand on

their original argument in spite of intervenors' new offer.

The-Board believes that the contention is adequate fort

discovery purposes, and therefore' Contention 9 as rephrased

(Tr. 658) is allowed.

-

e
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F0E, ET AL., CONTENTION 10

10. "As a matter of law, the National Environ-
mental Policy Act of 1969 requires that
radioactive waste management, a. matter not
fully considered prior to issuance of the
construction permit, be considered prior

,

to issuance of an operating license for
SONGS 2 & 3."

F0E, et al. , contends . that because San Onofre Units 2

and 3 are nuclear reactors that will generate nuclear waste

materials, waste management procedures must be analyzed in-

detail before an operating license can be granted. F0E,et,
^

_a_l.., cites Natural Resources Defense Council v. NRC 547 F.2d
_

J (D.C. Cir., 1976) as the basis for its position.

Waste management is covered by 10 CFR 5 51.20(c) as set

forth in Table S-3. In NRDC v. NRC the court examined the

requirements imposed by NEFA to consider environmental impacts

associated with the uranium fuel cycle and reviewed the

Commission's rulemaking proceeding which had developed- a generic

analysis of those Lapacts. With respect to the Commission's

rulemaking the court approved the overall approach and

methodology of the fuel cycle rule and found that, regarding

most phases of the fuel cycle, the underlying Environmental

.

W
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Survey of the Nuclear Fuel Cycle (November 1972) represented
_

an adequate job of describing the impacts involved. The

court, however, found that the rule was inadequately supported

by the record insofar as it treated the impacts from reprocessing

of spent fuel and the impacts from radioactive waste management.

The Commission, in response to the court's action, issued

a General Statement of Policy, 41 Federal Re2ister 34707, and

announced an intent to reopen the rulemaking proceeding on the

environmental effects of the fuel cycle to supplement the

existing record on waste management and reprocessing impacts.
.

( The Commission indicated an intent to handle the question of the

# environmental impacts of waste management and reprocessing'

generically rather than in individual licensing proceedings.

On March 14, 1977, the Commission published its effective

interim rule governing the treatment of waste er.c s-ment and

reprocessing, 42 Federal Register 13803. The inuettm rule is to

be effective pending determination of a final rule to result

from the rulemaking proceeding.

The appropriate forum to raise questions regarding

generic matters of waste management procedures is in the

Commission's rulemaking. F0E, et al.'s proposed Contention'10

.

s .

J
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is not a legitimate contention for consideration during the

operating license proceeding. It is disallowed.

F0E, ET AL.. CONTENTION 114

: F0E, et al.'s Contention'll is withdrawn (Tr. 664).

GUARD'S CONTENTIONS

The Petition Board considered and granted the interven-
.

tion of the Group _s United Against _ Radiation Danger (GUARD) .in-

its Memorandum and Order of October 26,_ 1977. GUARD's addenda
~

, to its original petition was dated August 17, 1977, and set

forth seven proposed contentions. Sua ff was- of the view that
.

collectively the seven coatentions (each of which essentially.

addressed the same matter, evacuation planning) could be

reduced to two contentions. The Patition Board agreed with. Staff

and accepted the two condensed-contentions suggested by Staff.

They are:-

.

1. "The applicants have not complied with 10 CFR '

Part 50, Appendix E regarding emergency planst.

since, because of inadequate funding and staffing
of the several state and local agencies' involved,-
appropriate and ' coordinated emergency plans
cannot be developed.;

p
i

i .

! (,
'

!
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2. "As a consequence of increases in ' freeway
use in recent years and the. influx of
transient and resident individuals into
the exclusion area and low population zone,
there is no longer assurance that effective
arrangements can be made to control traffic
or-that there is a reasonab.'.e probability
protective measures could be taken on behalf
of individuals in these areas including, if
necessary, evacuation, particularly considering
the unique geographic constraints in these

areas; thus, app)licants do not comply with10 CFR S 100.3(a or (b) . "

At the prehearing conference GUARD offered a rewording

of its evacuation contention listing some eleven different

aspects. Of these eleven items, some are mere statements

( which raise no issue of fact; some are contentions without
-

any supporting basis; some are contentions which challenge,

the Commission's Regulations; some, especially illl are

issues that were taken into account at the construction

permit stage going directly to site suitability, population

center, growth, and distribution of population. To the

extent issues have been covered, they are res judicata,

especially to this intervenor who participated as a party

at the construction permit stage.

The Board is of the opinion that of the eleven items

raised de novo at the prehearing conference the ones that

are admissible are already embodied in the two contentions
-

.

%
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previously found acceptable by the Board in its Order of

October 26, 1977. The Board will permit discovery on these

two contentions, subject to further refinement at the close

of discovery.

In' addition, Intervenor GUARD is entitled to conduct

discovery on the issue of cavities which occurred as a result

of dewatering. That contention is listed above as F0E, et

d.'s Contention la.

GUARD also seeks intervention on F0E's Contention - 2 which-

deals with the Price-Anderson Act. GUARD was of the opinion
. (

that it could take part in cross-examination on that issue,
i

but .now that F0E, et al. , has withdrawn that contention, GUARD -

seeks to adopt it as its own. Putting aside the question of
'

timeliness we consider the contention on its merits.

The argument is that the decision-in Carolina Environ-

mental Study Grouc v. United States Atomic Energv Commission,

431 F. Supp. 203 (W.D.N.C. 1977) declaring a portion of the

Price-Anderson Act to be unconstitutional is grounds for

staying the issuance of the San Onofre Units 2 and 3 operating
license until a final judicial interpretation is obtained and

any necessary legislative action is completed.
.

.

.
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However, the Carolina Environmental Study Grouo v. AEC

does not provide either a factual or legal basis for an issue
in this proceeding. The case is not binding in this

jurisdiction, and it has no impact whatsoever on the existing
Price-Anderson Act statutory scheme. No injunctive relief

was sought in that case and none was given. As recited by.the

Court (at page 226), a single federal district court judge is
without the power to enjoin the operation of an Act of Congress.

The court did not intend to impede the operation of the statu-

tory scheme pending Supreme Court adjudication. The case is

direct appeal to the Supreme Court pursuant to 28 U.S.C.-cn1.

( 5 1252. Pending a judicial determination that actually impacts

on the operation of the Price-Anderson Act the NRC licensing

procedures remain unaffected, and should not be modified for

purposes of this proceeding.

There is no basis for an issue in this proceeding as a
result of the Carolina Environmental Study Grouc v. United

States Atomic Enerev Commission decision.
,

.
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CONSOLIDATION

RE: GUARD

At the prehearing conference Applicants suggested that

because GUARD has interests in this proceeding similar to

F0E,'et al., GUARD should be consolidated with F0E, et al.

The Board feels that the better procedure is to allow GUARD to

have discovery in its own right on the issues it raised and

which were accepted by the Board. The Board will further

consider the question of consolidation of intervenors at a

subsequent prehearing conference.
,

(
RE: CITIES OF ANAHEIM AND RIVERSIDE.

By its Memorandum and Order of October 26, 1977, the Petition

Board consolidated the Cities' of Anaheim and Riverside (Cities) with
the Applicants because the interest of the Cities is essentially
the same as the Applicants'. This similarity is based on the

Cities' prospective co-ownership of the facilities as a result

of its formal notice of intent to accept the Applicants' offer

pursuant to the terms and conditions of a settlement agreement.

At the prehearing conference Applicants objected to the

consolidation of the Cities. It appears that formal con-

summation of the agreement has not yet materialized (Tr. 531).-

k
.
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At the prehearing ccnference counsel for the Cities represented
)

that only the question of' investment tax credit. remains; the '

agreements themselves have been negotiated and will likely be'
executed early in 1978 (Tr. 532). The investment tax credit k
matter involves a ruling by the U.S. Internal RevenuelService -

(IRS) which is expected by mid-1978 at latest (Tr. 533).

The thrust of Applicants' position appears to be that
_

10 CFR S 2.715a provides for consoli-dation of parties only

and, since the Petition Board dismissed the Cities' petition
._

for leave to intervene in its Order of October 26, 1977, they.

!

are not parties, hence, they cannot be consolidated.* The

Applicants do suggest that at such time as the Cities become

parties, chey may be consolidated. The Applicants concede

that when the Cities are formally co-owners, they would become

parties and would be consolidated with Applicants (Tr. 575).

In light of the cloud which has been place <1 on the

co-ownership question and the uncertainty of_its resolhtion

the Licensing Board is of the opinion dhat- it should stay the'

.

This, in our view, is a fdistorted interpretation of ~ th*
e

Petition Board's Order'. Its . dismissal of the Cities '
petition was predicated on the' consolidation of the
parties.- '

,

(
~

.
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%rdling censolidating' the Cities with the' Applicants until. suchs L; v ; ,s ,

1 ;|, g D [timeas the' Applicants and/or Cities advise the Board of the
p,x ,, -

,

,

Qi" " -- -

': outcome of the tax credit question and final resolution of
..

-

'

the p'ending settlement agreement. .In the'meanwhile, the Cities.
1S . may. participate' in discovery.

,

I -

DISCOVERY
_

We have been advised that the Final Environmental Statement-
and the Safety Evaluation Report will not be available until

mid-1978. It appears that there is more than adequate time for
discovery.- Discovery may begin on the accepted contentions and-

will con' antil further notice of the Board. Each party,.

shall~' submit a report to the Board on or before June 30,-1978,

setting forth the status of its discovery and its . proposed
schedule for completing discovery.

IT IS SO ORDERED.
.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

,-

!) , /\,

k>v AL YA nM
John M. - Frysiak', Chairman

Dated at Bethesda, Maryland
This 27th day of January 1978..-
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NUCLEAR REGULATORY COMMISSION U"7 Q,-

'(? g ApR 171981. J
ATCMIC SAFETY AND LICENSING BOARD [[c[ -My

,

..,% ./Before noministrative ducges -

. OM'

Robert M. Lazo, Esq. , Chairman '

Richard F. Cole, Ph.D ,,''/
-

A. Dixon Callihan, Ph.D '

SERVED
APR i geg

In the Mstter of
f

ocket Nos. STN 50-528-CLD

STN 50-529-OL
ARIZONA-PUSLIC SERVICE COMPANY, Et A1. STN 50-530-0:.

),

(Palo Verde Nuclear' Generating Station. )
Units 1, 2 and 3 Operating License. )
Proceeding) )

) April 16, 1981

MEMORANDUM AND ORDER

1. BACKGROUND

On July 25, 1980, the U.S. Nuclear Regulatory Comission (the Commission)
(::

published in the Federal Recister a notice of receipt of an application for
-

facility operating licenses for Palo Verde Nuclear Generating Stations Units 1, 2,

and 3 and r.ctice of cpportunity for hearing (45 Fed. Reg. 49732).1/ Such
^

licenses would authorize Aruonc Public Service Company, Salt River Project

t Agricultural Improvement and Power District, Southern California Edison
'

Ccmpany, El Paso Electric Company, Public Service Company of New Mexico

and Arizona Electric Power Cooperative, Inc., (Joint Applicants) to possess,

use and operate Palo Verde Nuclear Generating Station, Units 1, 2 and 3, three

pres:uri:F 3:er ;cciar rmten 'ths f cilities) loca:d en the Joint

Applicants' site in "aricopa County, Arizona, approximately 36 miles west of the

City of Phoenix.
,

1/ The July 25, 1980, notice is a clarification of an earlier notice published
in.the Faderal Register (45 Fed. Reg. 46941-43) on July 11, 1980-

.
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The notice of opportunity for hearinc provided that an.v.persen whose - p
I ^ interest may be affected by this proceeding may file a petition for leave- to -

~

intervene in accordance with the Commission's Rules of Practice (10. CFR 2.714).- --- .-

:- - In response' to this notice, en August 11, 1980, Patricia Lee Hourihan submitted -

a timely petition for le. ave to intervene and a request for: hearing- in the above--~ ,'

- - identified matter for herself as well as on behalf of- two- other person:, Kevin

Dahl ar.d Christcpher Shucy. On November 21, 1980, Ms. Hourihan-filed a Suppiement

- to' Petition for Leave to Intervene and Contentions (Supplement) setting forth :

28 contentions.
.

-
- On December 2,1980, a prehearing conference was held before this Atomic -

- - Safety ~ and Licensing Board (Board) to consider the petition for leave- to intervene

and to pcrmit identification of the issues in this proceeding. At the prehearing -

conference, the Board orally granted the petition for. leave to-intervene as to -

,

Ms. Hourihan, thereby making her c full party to this proceeding.2/ (Ms. McJrian '
'

he~inaft.r '!ill be referr=d to cs "Intervenor.")

- At the aforementioned prehearing conference the parties--Intervenor, -

Joint Applicants, and tha N:1C Staff--indicated that they would confer in an

effort to arrive at a stipulation regarding the language of Intervenor's

remaining contentions.3_/ Such a stipulation was executed and filed with the

Board cn December 12, 1980.

With regard to the Intervencr's contentions nct withdrawn in the prehur-

ing conf 30_ac . U ;_ stipuietion .ndicates thtt the Intervenor further withu .

Contentions ilos. 3, 9, 10, 15, 16, 20, 21 and 22 from Intervenor's hovember 21, 1950

2/ Tr. 16.
1/Tr.30. During the :cu ::n of the discussion of Intervenor's contentions at.

the prehearing conference, Intervenor withdrew Contentions Nos. 19, 24, 25 -

\and 27 (Tr. 30, 32).
.
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jc Supplement anc fora;ed frca the remaining contentions a group of'redorded '

. .=, . .- +- .

contentions which all the parties agreed were . valid contentions (Appendix A-
_

- to the Stipulation) and a group of reworded contentions ihai ihe pahties
....... . . .

were not able to agree were valid contentions (Appendix B);
' ~

. .
~

.. . .... . .. ,. ..

; Joint Applicants and the NRC Staff have each filed written responses to
; a--- . -. .-

.

; the dis;;uted contentions. In the view of the Staff, only Contention 6B of
_

-c

the contentions set forth in Appendix B to the Stipulation should be accepted
.

[ as a valid contention in this proceeding. Joint Applicants oppose each of the

disputed contentions. By Order dated January 6,-1981, the Board afforded the
,

. ~ ..
-

n=~

Intervenor the opportunity until. January 20, 1981, to respond'in wiiting to any
~ ~

contention which has been objected to by Joint Applicdts or the Staff. No~

. .

response by Intervener has been received.
. . . .

:
. .. . .

. -

II. CONTENTIONS.

-

i

Upct centi 6 m ti of the fi'.ings by the Fetitioner and.the ther partie:,;- ,

tnis Botrd cencludes 1. hat a hearing is warranted and that it should confirm
,

-

. .

its earlier crcl ruling that Ms. Hourihan should be acmitted as a party to the
4

. _.

proceeding. Her petition provides sufficient assaction of her interest and she
,

has submitted admissible contentions which identify specific aspects of the

subject matter of the proceeding as to which she wishes to intervene. Accord-

ingly, the Board will grant the petition for leave to intervene filed by

lis. Hourihu . I:either Mr. Dahl nor Mr. Shue3 have requested partj sta as, thz
'

Ms.. Houritan will be the sole intervenor in this proceeding.d/

-. .

-i/ Tr. 12
,

.

:
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: Further, the Board has concluded that it should approve- the December 12,
'~*

' 1980 " Stipulation of Parties Regarding Contentions and' Discovery."- By so doing

^ the Board accepts as issues in controversy in this proceeding three safety -

contentions (Contentions Nos. 1, 7 and 8) and one environmentel contention

(Centention No. 5).

- Appendix B to the Stipulation sets forth three safety- contentions (Con-

tententions-Nos. 6B, 17 and 23A) and five environmental contentions (Conten-

tions Nos. 6A, 14, 18, 23B and 28) that the parties were not able to agree

- were admissible contentions. We will address each of these in-turn. -

CONTENTION M0. 6A . _ _ _ ' _ . ' ..

-

The Applicants have not analyzed the financial consequences
of an Anticipatad Transient Without Scram (ATWS) event which
can result in a Class 9 accident. [By this contention, Inter-

'

venor is not limiting the area of the cententien to only ATWS ('events th-: cculd lasc to Clts: 9 accidentr.] -

.

The 1rterveno- in this contention raises the issue that the potential

dollar costs resulting frca the consequences cf an ATUS event (including

an ATWS event that could lead to a Class 9 accident) have not been considered

by the Jcint Applicants.

The Commission recently issued an interim policy statement entitled

" Nuclear Power Plant Accident Consideration Under the National Environmental

Poli cy A c t o f 19'i "' ( > f I Reg. 4C101, Jer9 12,19? .'), whi ch rc/i sz -

Commission policy on the consideration of environmental impacts arising from

.

%
.
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more severe very low probability accidents (Class 9 accidents) that are

physically impossible.E The interim ~ policy statement'provides:- ~-
-

It is the Commission's position that its Envibonmental' - '- - =:
Impact Statement shall include considerations of the
site-specific environmental impacts attributable to . .

accident sequences that lead to releases of radiation
-and/or radioactive materials, including sequences that .

can result in inadequate cceling cf reacter fuel and to
melting of the reacter core. -

however, this interim policy statement applies to the. Staff only.and not. .

to the Joint Applicants. Only applicants who file their. environmental reports
..

after July 1,1980, are required to address such Class 9 risks. (45 Fed. Reg,

40103). The Applicant's environmental report was submitted.on December 5, 1979.

Even if the contention were reworded to assert that,the Staff had failed

to take into account the costs of the referenced ATWS events jt still must

fail, at least fcr new. The contention is prwature and in addition fails tc ~

.(e - meet the specificity requirements of 10 C.F.R. 52.714. Accordingly, it cannot

be admitted.
,

CC"TE" TION NC. 5B
'

The Applicants have not incorporated measures
cesigned to mitigate a postulateo AT'.G event.

The Appeal Saard %s mode it clear that " unresolved" issues such as ATWS

cannot be disregarded in individual licensing proceedings because they have generic

applicability. Vircinia Electric and Power Comoany (North Anna Nuclear Power

Station, Units '. and 2) A'.AB-491, 8 NT,C 245, 248 (1970) The Appeal

Board added: "ibwe m st St so.re s: plar.acicr. why construction er operaticn can
proceed aven though an overall solution has no- been found." (Id.)

.

5/ This poilcy will be apolied to the Staff's environmental assassment of
Palo Verde Nuclear Generating Station _ since it is an ongoing review.
See Fed. Reg. 40101, at 40103.

,

.. -_
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(Monticello Nuclear Generating _ Plant, Jnit.1)., _(_-
- In Horthern States Power Company,

,

. - ALAB-611, slip op. at 19 (September 3,1980) the Appeal Board stated that the - .-

1.icensing Scard must lock at the record and asrure itself that ."the generic -

safety issues have been taken into account in a manner that is at least plausible

and that, if prcven to be of sLbstance, would be adequate to justify operation.

Thus the basic muter set out in the contention must be dealt with in thir

peccecf..a. The issue to 59 decit w t" under this contention would be (a) have -

-

the Joint Ap?licantsincorporated measures to deal with ATWS events in their Palo

Verde facility, and if not (b) does this pose a safety question that would fore-

close issuing an operating license for the facility.5''

For the above reasons the Board finds this contention to be admissible.

CONTENTION NO. 14
.

. _ _ . .

Thn Applicants have failed to show the effects of cumulative
ridiction on the Primary System of the PVNGS and the likelihood,

taa these efficts will not shorten the life-span of the plant.

This contention is not acmissible for the reason that it fails to meet

the bases and specificity requirements of 10 C.F.R. 12.714. The Intervenor

stater re bcsis for tile contention. Furthermore, it is not clear from the

contention what " effects" are of concern to the Intervenor and hew these

effects will lead to a shortening of the life of the Palo Verde Nuclear Station

se n to be .5 ccncern in this lictnsing proceeding.

1/ sr.oe w tne commission resolve the ATWS issue or other generic questions
by rule oc regulation, such action would be bindinc on this Beard and
prevent litigation of this matter. See 10 C.F.R. 52.758.

.

\.
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CONTErION M0. 17 - -.

The Applicants have failed to adequately consider the
report on " Spent Fuel Heat Up Following the Loss of Water
During Storage" prepared by the Sandia Laboratories
for the NRC in September of 1978 (SAND 77-1371).

This contention is unacceptable for the reason the liitervencr has failed

to prcvide a basir, with reisoncble specificity as required-by 10 C.F.R. E2.714.

There is no shcwing how the cited report relates to the Palo Verde Station or -

why such report should be considered by the Joint Applicants.

CONTENTION NO. 18
~

The Applicants have not adequately figured the costs
and impacts of storage or disposal of spent fuel and
other radioactive wastes, for the term of the
operating licenses, in the ccst/benefii. analysis.

b This contention is too vague to be admissible. It ~ fail s~~ tc' ~ meet the

specificity and bases requirement of 10 C.F.R. 5 2.714. Principally, it is.

not clear what issue the Intervenor is asking the Scard to accept fcr

litigation. Moreover, it is not clear what " impacts" are referred to.

CC"TENTION MO. 23A

The Applicants have not adequately considered the
effects of on-site sabotage.

The Board recogni:es the difficulty that an intervenor has with regard

to assertin; ; c :aent''n en the sccurity plan for a nuclear reactor with

sufficient hs'. : . spscificity to satisfy the requirements of 10 C.F.R.

32.714, since the security plan is no available to the intervenor. The

Board, htwever, does not believe that the bar.is cited by the Intervencr in
i-
\

.
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the support of this contention, the general availability of the Barrier Penetra-
,f

. - tion Handbook, is sufficient in spite of this difficulty. The basis cited for

such a contention should be site specific, i.e., stating specific reasons why a

security plan may not be adequate for this particular station. The mere avail-

ability of a Handbooi giving the times certain types of physical barriers can

resist penetration, does not show that the security at the plant is insufficient.

Further, the nexus beteeen this back dealing with barrier penetration, 1;.t., anj

attack on a plant from outside and, on-site sebatage is not apparent. The conten-
~

tion is not admissible.

CONTENTION NO. 23B
~

. _ _ _ .

The Applicants have not adequately considered the economic
cost effects of off-site sabotage.

This contention is unacceptable for the reason that it fails to satisfy (.

~

tho "b5ti:" ani ''spsti'iti ty" recuirece.nts of I' C.F.h. s2.714. The simple
*

tsis.'.icn that the.transmis; ion line routes are public and that transmission

line towers can be tocplec easily dces not support the contention. The

Intervenor has failed to indicate any reason why she believes that such

sabotace will occur at the Palo Verde Station or that it can have any substan-

tial effect on the economic viability of the facility. The statements in the

Intervenor's " Explanation" are, in essence, nothing more thaa speculation.

CONTENTION NO. 28

U > cr c c F',':;G5 outweighs thc cost of alternative
snurces of energy. The Applicants have not sufficiently
met the requirements of 10 C.F.R. 51.21. The Applicants
have failed to show the alternative available to meetArizona's energy neecs.

.

.
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shis contention lacks the basis and specificity required by 10 C.F.R. 12.714.

It is nothing more than a collection of bare assertionsthat the costs of PVNGS

outweigh the costs of alternatives, that Joint Applicants have not met the

requiremen'.s of 10 C.F.R. 551.21, and thet Joint Applicants have failed to

discuss the availabie siternatives to PGNS. There is no basis stated tu support

any of these assertions. The construction permit Final Environmental Im;E t

Statement did consider various alternatives and their costs relative to PVNGS

(FES, September 1975, Chapter 9) and the Licensing Board evaluated that discus-

sion (LB?-76-21, 3 NRC 662, 690-693, (1976)). Furthermore,. the Intervenor has
' ~

notindicatedhowtheJoint-ApplicantshavefailedtoEe'et50C'.F.R.E50.21. In

sum, the Intervenor has totally failed to shcw how the consideration of alterna-

tives to ?VNC5 has been deficient. Accordingly, the contention lacks the
'

required basis and soecificity and is not admissible in this proceeding.

.

III. ORDET

For all the foregoing reasons and based upon a consideration of the entire

record in this matter it is this 16th day of April,1981

ORDERED

1. The Petition Fce Leave To Intervene in this proceeding by Patricia Lee

Hourihan is granted;

2. The Stipulatian of ?=rties Regarding Cortentions and Discovery, dated

Decembar 12, 152 ., is acproved;

3. Interventr's Cententiens Nos.1, 5, 60, 7 and 8 are admitted as issuas

in controversey in this proceeding; and
..

%
\

.
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- 4. Inte /enur's Cmdenticn; f!n . 6A,14,17,18, 22?. 230 and 28 are rejecte !
.

A notice of hearing implementing this decision is appended to this.

Memorandum and Order as Attachment A. -

Judge Richard F. Cole and Judge A. Dixon Ca11ihan, Members of the Board,

join in this Memorandum and Order.

FCP. THE ATOMIC SAFETY
AND LICEt4 SING BOARD

M . Mb
Rac e ; ;1. Lazo ~6
Administrative Judge

,

e

O
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)
In the Matter of: )

)
ARMED FORCES RADICEICLOGY ) Docket No. 50-170
RESEARCH INSTITUTE )

) (Renewal of Facility .

(TRIGA-Type Research Reacter) ) License No. R-84)
l) August 31, 1981

SPECIAL PREHEARING CONFERENCE
MEMORAND'JM AND ORDER

( Allowing interventions and Ruling on Cententions)

On April 15, 1981, this Board ordered that a S;:ecial Prehearing
.

Confererc: be held fcr the puracse of considering cententions which were

in m ou =. /. . . 1- . . . . .
st;ii

TLe cerfercrce was held en Fricay, May 1,1931, at the NRC Hearing

Recm in Bethesda, Maryland, and was attended by members of the public

cnd all pm tiar sere present with their attorneys and some of their

experts.

As hereinafter set forth we allow the intervention of Citizens for

Nucleer React:;r Safey, Inc., and rule on their contentions.

___

S .: ; i : X:ics w3.= given :n .3;ril 22, 1991, a6 Fed Reg. 22998.1/ t

.
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I. Alicwance cf Intervention cf C.:FF'*

On December 10, 1980, the Citizens for Nuclear Reactor Safety, Inc.

(CNRS) on its own behalf and on behalf of its members petitioned for leave

to intervere in this matter. The petitien stated that petitioner is a non-

stock Maryland corporation whose members are residents of Montgomery County,

Maryland, where the reactor, cperated by the Armed Forces Radiobiology Research

Institute (AFRRI), is situated. The petition alleged that three members of

CNRS live within two thirds of a mile of the reactor and that two of the

three are parents of a new born infant.

On December 24, 1980, the Defense Nuclear Agency, which operates the

Licensee, filed an opposition to the peti. tion for leave to intervene of CNRS

averrine that the petitiener had failed tc estaolish stenci g, that the cen-n

tenti ns and the cetition wer= outside the scope cf the renewcl actica under'

consider:tien, and that the contentions were contrary to the manifest weicht
.

of the d:cumsn.ed evidence of reccrd en file wit the NRC.

The first of the oppositiens relates tc the fact that none cf the

msmicrs of CNRS - who it was averred lived within two thirds of a mile of

the reactor - were ic'entified. The balance cf the petition consists pri-

marily of responses to the allegations which aver the contrary and, in fact,

These points are enumerated in the marcin. 2/ccrstitute argumerts on the nerits.

3/ The Defens "u:'.eer Agency copositicn filed December 24, 1950, averr;.
inter alia, (1) that the AFRRI Emergency plan addresses all credible acc' dents;
(2) thtt emergency response cacabilities at AFRRI ard the surrcunding community
reet all NRC reculctcry recuirements; (3) that rcutine discharges of radioactive
e?'luents meet all NRC recuirements; (4) that radioactive air borne efficents
c-itten by tF:.RI rect NFC rtgulatory recuirements; (5) that water, snil and
i+getaticr monitcrinc is acecua:e; (5) that AFRRI has demonstrated that cceration"

cf the TRIGA reactor will fully ccmply with the recuirements of safety and law;
(7) that the AFRRI site dces not constitute a significant hazard to public health
and safety; (8) that the aging of tne AFRR1 TRIGA reactor dces not imcact upon

,

safety; (9) that AFRRI security plans meet or exceed all NRC recuirements;
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On December 24, 1930, the Staff filed its response to the petition

for leave to intervene alleging that the Petitioner had failed to demonstrate

that it possesses standing in its own right and failed to identify at least

one member with standing.

On January 15. 1951, Petiticner filed an Amencment to its Petiticn For

Leave To Intervene to estaolish the identity and interest of several of its

members and its authority to represent these individuals. Affidavits from

Bruce Moyer, Rebe'cca Mcyer, Bevin Grylack, Irving Stillman, Bernard Phillips,

Celcres Helman, Elizcbeth Entwisle, and Edith Villastrigo were appended to

the Amendment. These persons state they live from 0.3 to 4.6 miles from the

site of the reactor.

On January 26, 1981, Staff filed its response and noted that the
.

Petitioner's amencment addressed the defects acvanced in Staff's original

respcnse and tha; by identifying certain members by name and establishing tha;'

their residencas are in proximity to the reactor and authorizing CNRS to

represent them in this proceeding, these affidavits were, in Staff's view

sufficient. Staff stated also that counsel for Licensee authcrized Staf'

to advise the Ecard that the Licensee concurs in the Staff's conclusion

and did not intend tc submit a separate respcnse to the amendment. Ncne

has bean filed.

'd -: find - =t th- Pe:itioner has cured tne defects in its petiticn

ccncerning the interest and standing requirements and in accordance with

the provisicns cf IC C.F.R. s 2.714 Petiticr,er's intervention is allowed.

Fcetn:ta 2 (cent ruca)#

.

(20) that canageient ar,a internal organization at AF:.RI are ccmpetent to
coerate the facility wi:n n ecclicable safety limits; and (11) envirca-

.

men:sl imp:;; appraisal data submit ec by AFRR: adecuately accress
envircnrcntal impacts.

~~~_
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II. Accroval of Sticulation of March 31. 1981

A number of meetings were held between the parties at which attempts
.

were made to stipulate admissible contentions. Following these on March 27,

1981, the Staff, Petitioner, and Licensee met, and as a result were able to

sti;ulate as to the admi:sibiliry cf six cf Petitioner's proposed conten-

tiens. Agreement was r.ct recched en seven additional cententions. Both sets

of cententions were filed with the Board in a stipulation signed by the Parties

and the Petitioner en March 31, 1981.

That stipulation is approved. 3/-

III. The Unsticulated~ Contentiens -' Consideration and Rulinas

Contention 1. ' Accidents I 1) alleges that in the event of a rapid

loss of coolant whiie the reactor is in the pulse mode, there could be a

sudden tem;er$.ture elevation sufficient to ccc:e cultiple cladding failure'

or fission prcduct releases in excess of the limits provided in 10 C.F.R.
.

Part 2G.

Staff arcues that the reacter cannot be pulsed unless it is critical

and it :arnn: be critical withcut the water coderator. Thus Staff's posi-

tion is that there is no basis for a contention which is stated as a chysical

impossicility. Staff further argtes that it would bc duplicative of ccnten-

tion 2. Staff asserts that loss of coolant accidents are covered by the

sti;uirtsc con:entic .

Licensee also urges the Eoard to consider this conter.:ica as posir6

a physic;l ircossibility, thus they are at a icss as to know what to defend
-

against.

.

3/ The stipulated contentions are stated in full in Accendix "A". The.

unstipulated contenticns are stated in full in Apcendix "B".
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. Intervencrs, on the other hand, allege that they have evidence tc

support their position, and made an offer of prcof to the ef#ect that,

inasmuch as a loss of water coolant is a " finite" process, there are

ccope:ing reactions tatween thermalizaticn of the fast neutrens occurring

in the water and also the heating up of the fuel element mcderator and

ciaddir;. They further propose to deacnstrate that the rates at which

these cccur will intersect at such a point that a power excursicn is pos-

sible to produce the kinds of effects about which they are concerned. In

other words, what was postulated is not that there is a total absence of

water but that the rates at which they occur is critical in permitting a.

pcwer excursion of the type about which they are concerned.

Clearly the Echrd is met with a conflict. Dcubts, differing

cpirions anc cercreversy have been and will continue to test men and women
.

in scients. Intervencr will be given the opportunity to prove that which-

and Licensee consider to be an impossibility. 4/Staf#

This ccr.;ertien is accepted and is renumbered Contention 1. Appendix

I.E.El
Contention 1. Accidents I 2) alleges that the Hazard Safety Report

(HSR) errenecusly ccacludes that radiation doses would result only frem sub-

mersicn exposure to nehle gase released, but petitioner contends that

' . .r! ; i:1. .M ._ m additicml e.xposurc due to what is temed

of Even the er:,en: British physicist Barcn Ernest Rutherford is believed
to have said tris: "The energy produced by the breaking dcwn of the a:cm is a
very eccr kind of thirg. Anyana who expects a scurce of power frcm the trans-
forma:ica of ths e a: cts is tal%ing moonsnine", Seo: ember 11, 1933.-

j/ Sti;ulatad Ccntenticn 1. Accident I is renumbered Centanticr 1. Acc;-

cents 1.n,..
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,,in: eniu emiss cns,.. . . . .

Counsel for Petitioner on April 14, 1981, filed a Petition for

Waiver of Commission regulations alleging that the facts of this case

present "special circumstancss" within 'Se meaning of 10 C.C.F.. Secticn

1.753 3 ch that the applicatien of the concentratien and dose limits set

facth c: 10 C.F.R. Part 20 and Appendices B and C wculd not serve the

purpose fcr which these limits were adopted, i.e., would not adequately

prctect the public health and safety.

The affidavit attached to the Petition was executed by Petitioner's

counsel and in summary avers: (1) that the AFRRI facility is in close

proximity to two hospitals whose patients and staff are exposed, on a

d?'1" continuc'ss icng term besis te emissions and effluents from the facility;
,

(2} that the facility is in close proximity to many residential cweilines

and sevar21 schecls including elementary schools, and that clementary school-

statarts art ptrt'cul2rly vulnerable to tre radiological hazards of the AFRRI

emissicns and effluents; and (3) that the facility is in cicsc proximity to

many businrsses and tha: because it is situated in the midst of a densely

populated urban / residential art: the population ecse that results from

rcutine emissions and effluents is significantly higher than wculd be the

case if the facility were more remotely sited.

Fe:i:Ccrer's ;ci ?;2ars to bc that ths ? are hott mcre j;;:le,

and people wno are more susceptible to health hazarcs from radiation in :n.

middle of Bethesda, Marylard, thaa contemplated by the regulati:ns anc that

this demccraphy, incl'Jding close prcximity to hospitals and elementary
.

4

-4
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schecls, p esents a " pecial circumstance" so as to cer:ait an attack en the.

validity of the Commission's regulations under 10 C.F.R. Section 2.758.

Intervencr admittad at the Special Prehearing Conference that "the

affidavit is inartfully phrased . . ." Tr. 25. It further appeared that the

Petitioner is, essentially, trying to present the issue of whether sick pecf.:

wcaid be rcre susceptibis to what it term: " internal cmissions" or inhalation

as cpposed to subme-eier.. Pe .itioner asterts it has several reports and

studies done by reputable scientists to support that prepcsition and is pre-

pared to submit them at hearing.

Petitioner further asserts that there is a regulatory void in that

Part 20 concerns itself cnly with submersion doses. Petitioner does not ask

that the Ccmmissien waive application of Part 20. It merely wishes the -

Ccmmissicn tc consicer that in tac absance of any stancard: applicable to-

research reacters the Board must consider the specific facts of this case
,

' cue to the pecxinity of sick peccle and young people, specifically those of

elementary anc pre-school age. Tr. 25.

This Beard reserves decision on this contentien pending receipt frca

the Petiticner within fifteen (15) days of the service of this Order of a

more specific affidavit concerning whether "special circumstances exist to

permit this Board to entertain Petiticner's attack cn the validity of the

~~' sicr's regul ticrs".10 C.F.R. Section 2.758.

If cn the ta:is of the Petiticn, the rc,isa; cffidavit, an. any

response thereto, we de:Grmire that a crima facia shc..ing has been cade.
.

we shall, before ruling cn the merits, cert:fy directly to the Conmission

.

.
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for determinaticn, the matter of whethsr the dpplication of Part 70 and-

Appendix should be " waived or an exception made" 10 C'.F.R. Section

2.758.5',

Center. tier 2. tccidents II li concerning the N-16 diffuser systen has

been withdrawr by Pet:tierer.

Can fr:4-- ' Accic='-c II ?).a) ccncerns the effect of a power excur-

sien accident with reduction in the thermalizing effect of hydrogen with a

resulting explosive zirconium steam reaction. Both of the said accidents

it is alleged would result in a multiple cladding failure.

Staff opposes the admission of this contention, as stated, averring

it lacks an adequate basis and raises an issue which is neither concreto nor

litigable. Staff's position with regard to the zirconium interaction is that

the circenium hydride (which is the fuei wi:a ur:-nium) is stabia and si:r ly
,

does not have any excicsive reaction with either steam or air. Staff argue:
.

that the respenses supolied by the Petitioner de not support the Petition.

Staff further argues that the explosive reaction contentien shculd not be

allowed as it is merely a cultiple cladding failure accident produced by

eithe- a pcwer excursion or icss of ceciant, and thus identical to stipulated
*

Contentien 2. AccidentsII-4).

Petitioner insists that the ccncern is the explosive zircenium

reactient base-c on tho work of Dr. Earl A. Gulbran:,en, 2/ etitiener hadP

__

C/ This is rsnumbered Ocntention I. Accidents I-B-2.

7f Rerearch Pro'essor, Department of v tallurgical and Materials Engineeringe

at the Unive-sity of Pittsburg, Pennsylvania.
.

e

w v



.
. .

_g-
-

.

provised Staff wi:h copies of letters from Dr. Gulbransen addressing this+

question. Staff argues that neither letter addressed a TRIGA reactor nor

uranium- irc;nium hyc' ride, but referred to the tin :ircenium alloy, zircaloy,

which is used as fuel cladding in commercial power reactors but not in the

TRIGA reacter. There is no scientific basis for an alleged event that

cannot hs pen, Staff ascerts, tasing this belief on the research and tests

of which it has knewledge snd- the f act that uranium zirconium hydride is

extremely stabie and a non-reactive substance.

It is the opinien of the 5 card that the matters to which reference

has been made clearly show a factual disagreement which is bast resolved

at hearing unless disposeo of prior thereto. This centention is allowed.

Cent =rtier 2. Accidants II 2)b) alleges a loss of coolant accident

with the sane resction as in the prior contention and is allcwed.*

Contention 3. Testine Facility. Petitioner contends that the
,

;FERI facility is a testing facility within the meaning of Sections 31.a(3)

and IC4(c) cf the Atomt: Energy Act of 1954, as amended and Sections 50.21(c)

and E:.2(r) of 10 C.F.R. Part EC. This contantion is rejected on the clear

wording of the reguictions. Petitioner states the issue to be:

"Whether the determining mode of operation for the
i

AFRRI reactor is, or shculd be, its steady state'

| mode or its pulsing mcde If it is the latter, the

AFSR: pn.2r level exceeds 10 MWT and the reactor
t

| f alls wi:hir tha definition of a testing reactor."

Fe:it:cr. : - : pscr: sf .s p.x : tic:. t:.c case of Trustees :-2

Columbia '!n versity (Docke No. SC-2:5, AL;5-3, May 25,197C, ? AEC 339).3
|

.

e

,
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Fetitioner her misread the decisicn of the Appeal Bcard which, in*

our view, clearly holds that the thermal pcwer is to be determined by

operation in the steady-state mode, rather than the pulsed mode.

More particularly, that decision explains the issue fully when it

crj?:

arr/ivus. stated, the Columbia reactor would be7
c. _

- tncr-: .s ta cperate steady-state pcwer levels no
greater than 250 kilowatts thermal. The question
then became whether, in terms of the potential for
releases of radicactivity, operation in the pulsing
mode with maximum pulse peaks of up to 250,000 kilo-
watts involves hazards considerations essentially
equivalent to or greater than these asscciated with
steady-state coeration at 10 megawatts thermal, which
levei is the criterion specified in Section SC.2(r)('.).

Th reccra aere is cieu the;, wMn the subject ru tcr
is culsed, the pcwer rises to the maximum pulse height
and th:-n drcc: after a fracticn cf a seccrd. The

- put;e s ,ilmatea in heignt anc curatict cy an inherer.t- . . .. . . . . .

prempt negctive temDerature coefficient of reactivity.
7" thi;. TRISA reactor the cycle fcr pulsing can, at a.

- E'- occur onl:' cnc:. every 6 minutes. Even with
_ intn culte height reacned for the fracti;n of cthe n;

scconc during each pulse, the reacter, during the puis-
ing cycles, wculd be cperating at an average power level
consicerably less than its autForized steady-state pcwcr
lesel. Therefore, even if the reac. tor were to be pulsed
ts Of:2r as pcs;ible, the total energy generated would
be substantially less than if the reactcr had been
ccerated continucusly at its steady-state full pcwer
limit of 250 kilowatts thermal; and the resultant
fissicn product inventory would be correspondingly
inwer. Viewing this in the context of our earlier
: 3" rents at t; the intenced reach of Sectica 50.2(r),

-hi 't ;. -fest F1 9 da ec .nire ecde cf rrer:-
;uracses of Sec icn 50.2(r)(1) is the..; u: : ..

ntac"wrtate mcde, which rede would produce the greater
r'.;;icn product inventory The steady-state fuii pcwer
lia:t for the subject facility is, of ccurse, far belcu
the 10 megawatt thermal level specifiec in Section 50.2
< . '. r : \ .. .-;.

Acc:rdingly, cur resp n:c to the Ecard's first cuestien'

is that the A:olic:r:'s cactc- is not a "testinc f aciliti'
:s defi ed in Secticn 50.2(r). ',.'e note , in thi s ccnnectiir .

~

,

1



.

-
.

- 11 -
.

O

the Staff's statement in the comients submitted to us thto the Commission hLs licensed approximately 20 similar
facilities over the past dozen years as research reactors,
even though those reactors could pulse to power levels far
in excess of 10 msg; watts thermal; and that no TRIGA
facility has been licensed as a " testing facility".

Clearly the matter presented is a legal issue. Licensee urge: thet

since the Board is required to follcw the cecisions of the Atomic Safety

an: Licensing Acpeal Ecard the testing fccility ccntention does not warrant

further consideration. See Consumers Power Cemeany (Palisades Plant),

Docket No. 50-255, ALAS 014, September 25, 1970, 4 AEC 418 at 423. The

Board for the reasons stated holds that the contention is denied.

Cententien 4 Sitina. Petitioner contends that the reactor is a

" testing reactor" and therefore Part 100 requirements apply as to which

reasonable assurance cannot be given that Applicant's Emergency Plan is
,

a c' 3 7 'n ' 2

This con. n; ion is rejec:ec inasmuch as .,e b ve detec. fred tht: the<'

is no a ' testing reactor". See cur ruling cn Conter.ti n 3 above. Giver

that determination, further censideration of this contention wculd be tar.ta-

mount to a challenge to existing regulations which is proscribed in 10 C.F.R.

Section 2.75B(a).

Contention 5. Routine Emissicns I. Petitioner here avers that

actual and prcbable violations have taken place which demonstrate that

accli;s~ w F "on m: W/ in car;tisc.s so s: to ccmply <.it? Furt 2: require-

Fe r *2 .

Petitioner alleges (1) that frcm 1962 to 1979 releases resulted in

.bcle bec,. deses in excess of E?A's linit of 25 MP.EM: (2) that contaninatec

solid was:as were incinerated; (3) that released data indicates a hich.

.

. - . - . -
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. probacil'ty thtt cczes to the cuaiic were in excsss of 0.5 RE4 and thut v i .:-

lated the principle that emissions frem Applicant's operation be kept as

low as is reasonably achievable (the ALARA principle); 8/(4) that the 1971

Environmental Repert incientes rates as high as 1-5 mrad /hr. where 50 to

6C percent of the area within one mile is residential; and that it is highly

probable that tat dcse lini: was exceeded thu violating the ALARA principle-

Parts (1) and (2) are not necessary to consider as part of the word-

ing of a contention. They are in the nature of supporting bases and as such

may possibly be used as part of the evidentiary presentation, subject, of

course, to all applicable rules of evidence.

Parts (3) and (4) are allowed. NEPA mandates our study of the

envircnmental consecuences "to the fullest extent possible" 42 USC 4332.
.

It is an essential elemant cf cur decisicn-making process.

T' cugn the datt referreu to b: Intervencr msy be s ewhat sttic, ;-

factual basis has, none the less, been stated, which this Scard finds

sufficient for admissibility, althcugh greater particularizaticn would be

hel pful . The contentien is marginally admissible. The Board expects these

issuet to be marc fully explored and elucideted pricr to hearing letving

open the possibility of better specification prior to the next pre-hearing

conference.

_..__.

E/ Since 127: the Cceniscion has sub::ituted "as icw as is reasonably~
achievable" (?LARA) fcr "as icw as practicz,le" (ALAP). SEs In the
P.ulers'.inc C-1-75-5, 1 "?C 277, 270 (197E).

-

e
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Centritir- 9. Rou-'-r Eni sier.s II allegcc that "special circum-*

stances" within the meaning of 10 C.F.R. Section 2.758 warrant the Board's

consideration of whether the off-site air and waterborne release limits set

fcrth at 10 C.F.E. Part 20, and Acpendices 3 and C'thereto, are adecuate to

trate:t the public health and safety of the population in the vicinity of th2

AFRRI reactor.

Intervenor submitted an affidavit as part of its Petition for Waiver,

but as we statsd above in our consideration of Ccnsideratica 1. Accidents

I-2), we reserve decision pending receipt of a more specific affidavit with

regard to "special circumstances" which are alleged to exist.

Cententien 7. Security contains a recitation of five categories of

past violations and avers that neither the physical security plan nor the
.

hist- : cf security violations deTenstrate that the centrciled areas can be

prc ect;_ f-;.; ::tc.;;c c dial :':.n cf s; :ic' r u -: . e Tctar4C cccc ;ing e-'
-

Ine standard: set icrth at 10 C.F.R. part 73.

It is the Board's coinion that the security contention shculd be

allered; hev.ever, it is limited to Building #42, which houses the reactor.

and not the entire National Naval Medical Center on whose grounds the AFRRI

site is located. z/
o

Intervenor's difficulty in being more specific is cbvicus. Significant

s eci~i'_: .cn c '. _ #. rct pc:sible price to access 0 conf # don".al

se: urin. infc- itier. In tne 5 card's cpinion, Licensee has sufficient bt-i; te

be en nctice as to . shat must be defended. Discovery, linited as abcve,

.

9/ The buildinc is desc-ibec in :he AF?RI Reacter Facility Safety Analysis
;ecert,'by 195'..

.

.J
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will pei m.it e.c',y ec-ext:.iina:icn of th ;ter-ity issur.:..

IV. Subject to the determinations set forth above, the following schedule

shall be follcwed by all parties:

(a) thirty (20) days after the date this order issues the first

set of it;tcrrogatories shcil be filed;

(b) thirty (30) days thereafter, the answers to the first set of

interrogatories shall be filed;

(c) twenty (20) days thereafter, the secend set of interrogatories

shall be filed;

(d) twenty (20) days thereafter, the answers to the second set of

interrocatories shall be filed; and

(e) not later than forty-five (45) days thereafter, all Moticns
,

f r Su r=ry Disco:itier shall be filed.
. , c.c.,c,, .-. .. :..-
.. ..

FOR THE ATQ"IC SAFETY AND
LICIN#1NG 2 GARDf

l|f
v|'|i

$2,43 b [U
Louis J.. C;rter, Cnairman

ADMIMigTTATIVEJUCGE

Dated at Bethesda, Maryland

this 31st dE/ of August 1981.

.
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UNITED STATES OF AMERICA
.4, . .- is m .-- , , , , - .n.. w , ". i'a Cco ..*1vr. vu ' ": ; ; .e . L ,

*

'81 00i 27 P159
ATOMIC SAFETY AND LICENSING SOARD 6/ 4)

e- -- - e.--- vBefore Administrative Judges: 2 41.. ". .'.a.c .',1. 6 J; uv.
. r i.:,:: ::James L. Kelley, Chairman . .- ..

Dr. Peter A. Morris
Dr. Richard F. Foster

)
In the Matter of )

)
C0!''v.0LEALT?i EDISCN CO.W ANY ) Docket Nos. 50-25."-OLA

) 50-265-0LA
(Quad Cities Station, Units 1 )

and 2) ) (Scent Fuel Pool Modification)
-)

October 27, 1981

0R n e.o..

(Reflecting Actions Taken at Prehearing Conference)

A special crehearing conference pursuant to 10 CR 2.751a was.

neic at tra R;ck Islanc Coun y Office Euilding in Recx Island, Il l ino is ,
.

c n '. c h : ; , 1.;5;. Rese sentatives of tne Applicent, the NRC Staf#,

anc ea , of t.e 0 ganizat'ons petitioning to intervene in :nis prcceed-

ing <.ere present and participa:ec. This Order reflects the major

mitters discusse: and ac:icns ta'<en at the Conference.

Ac,isticn of Petitionin Creanizations as Parties. Timely peti-

tions to intervene were filed by Citizens for Safe Energy ("CSE") and

Guad-City Alliance for Sif e _.iergy and Survival ("QASES"). Subsecuent
:..,

7.=.. . . a . , ,. ; v __. . . , ; ,. . . , n .a,
..4- i

. .. : . ..-c
. =. 1%s vL_,ac. , ,

... % ...._g i. . . . . _ v i

resolvcd i: x in'-ia' n.estions frer .he A;olicant abo ut st anding , an'' a

list ci' agraed-uocn contentions was developed. Our indeDendent aDpli-

_.4 , -c_ . s. .
~, u. .. m < _-1..,..,,7.. 3._<,3.., y. , c. ~v . . . y . :...siv,. 'o .2 5 '. v_ . '. i (. #. i. c d . s '. . .s *

7 d..s . ., s s - '
.

e

=

i, -.T;

7>Jo2cfa2,%
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the petitions for intervention of these two organizations shculd be*

granted. CSE and OASES are admitted as parties. We will refer to them |.
.

collectively as "the Intervenors."

A tnird organication, Older Americans for Elderly Rights ("0AER"),

also petitioned for leave to intervene. However, the areas of interest

indicated in tneir petition were tco vague to qualify as contentions.

Although reminded in our notice of the prehearing conference of their

right to file further contentions, they ches? not to do sc. They were

represented at the prehearing conference by Mr. Jack Smith, their Direc-

tor, who indicated that GAER was no longer interested in participating

as a party in this case. Tr. 14 The Chairman informed Mr. Smith that,

under tne circumstances, he could chcose to withdraw the OAER petition,

or the Board would deny it. Mr. Smith indicated his preference for a

Scard denial. Tr. 15. The OAER pctition is cenied..

Admitted Cententions. The pirties have stipulated that a list of
.

nine ccatentions -- set forth in Apoendix A to their joint " Stipulation

of Issue anc Contentions" cf Cct:be- 2, 1981 - "should be acmitted for

consideration as matters in controversy." Our -independent review of

these proposed cententions leads us to agree that these contentions

should ' e admitted. Their admission is, of course, witnout prejudice toc

the possibility that one or more of them mcy later prove to be fit

candidates fcr semmary disecsiticr. under 10 CFR 2.7a9.

Discuted Contic: 4~ Ts ::aarv:nors preocse three additional.

contentions anich tne App'.icant anc the Staff occose. Each contention

and cur ruling on its admissibility are set forth below.

.

O

,
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Contention 2: The Licensees have not considered in suf- " T ;%.t
4" <

fi:i: ; deta;l the ecssible alterr.atives to Inc orcocsed expensiorL ia [J
^ *

cf seen; fuel stcrage caodcity. Specifically, Licensees h, ave not ~'X
.

. '

u

considered preferaole alternatives frr managing the spent fuel ;"~J,7'
y

during the remainder of the operating license for the Quad Cjties s T. dis 13 iNuclear Station, namely, the possibilities of: 's ''1
s -

ss -,
+. , .

..,

a. shutting down the Quad Cities Nuclear Station once' ~{ T (the racks presently installed in spent fuel icols are full,f' '. , k ; w' -
M~

or
i <s.sV c ,x ., s

/:m : c >
b. reducinc electrical ou;put fr0m tne-duad Cities .i. 4-

;+y,

Nuclear Staticn in conjuncticn with either energ/ conservatic- '4'
and pricing alternatives whicn->culd PLduce ctrihd or increas- T1 ' 'inc the use of underutili:ed fossil fue: plants t'o heet cur- 3 's . 1.

,

reht demand.
'

\, t, 71. ; 1,
,

Rulirg. -This Board is not responsible for consjdering broad energyI. .

alternatives in the abstract. Our job is to aop''y the 'Co mission's
t,

rules and federal statutes applicable to the' ccm5crative,1y narrow propo-
-

sition before us -- whether the Applicant should 'b'e ullowed to expand
ss w.

\
the capacity of the spent fuel pool at the Quad Cities facility.

s

s
\',.

In tnat ccacext, any responsibility of ours to exp. lore the alterna-
, s-

tives cutlined in this contention must flow from the'. Fational Environ-
-

'W
mental Polic;. 5.c t ("' EF:J') ar.d implementing Comnissi.or. (s'guliiions

,

w. __

o
(10 CFR Part 51) which do re;uire consideration of reasonably available

,
'^'

(*- y
N.1 s)alternat'ves thrru;q the vehicle of an environmental impact state- " '

. s ,.

ment.1! However, that requirement is only triggered anere th'e N'
/ \

'N~.

| action proposed will constitute a " major Commission action significantly' "' 5 '
'

,

N'
<

affecting the cuality of the h; mar, environment." 10 CFR 51.5(3)(11). '.' "f,;.

.-

1/ Th e At cc :. En 5 :- Act c:nt3 ins no c: carable " consideration cf
alternatives" recairemer.t.

./

!
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r kin a number of recent cases, intervenors have argued that procosed'

s<
4

. exphnsicns of pa-ticular scent fuel pools would have a "significant,

v ; i ss ..
%,s effect" cn the environment, thus requiring an environmental impact.

,, s, 4 , ,
t

p, st ate' ment . See, e.g., Public Service Electric and Gas Co. (Sale'n
,

s =

Nuclear Generating Station), ALAS-650 (1981); Consumers Power Co. (Sig
,

e, x
( s, R Roc <'Pcinc), ALAS-636 (1931);y. n

,

Pcrtiard General Electric Co. (Trojan
,

Nut] ear 'iant), 9 MC 263 |1979): Nnathern States Power Co. (PrairiePw
' '

~

.islandli.dlear Generation Plant), 7 NRC 41 (1978).2/ In none of
'

'

#.
n .. ss

] _ k- these cas3y was the requisite effect on the environment shown to exist.
, . . _ -
"

,

"fevertheless, the Appeal Soard made it clear in Bio Rock Point that,
s -

.s

NN i -unless'And until scme ceneric determination can be made, these deter-.m N. ' -

' 'sM -2 'nitcatigns aust be. made on a case-by-case basis. ALAB-636, slip oc., p.
'

,, , ,.
t . .t ~_

*
A ,. '~ ~ 35, note 35.-"4

~ _ +

]
'

3 ;-as = ,_

s '. 's i 1r. tre cresa.c case, he,,ever, we di not have an cxolicit a!!e;:ti:-% _~ s4 ,

\ > ,. T. ,V , *- of sic _.o F,icant'imcact cn *.he envircnment, let alcre a substar.tial reccrf0,

s .< us

, 9 9 g'p " ' tact. !- editien, we o not yet have tne Staff's~ cnciron-y
u . ,,.

mental a sna?ysis; Staff counsel stated that an envircnmental impact
,

'

\ ^

accfa'saGEIAIwillbeprepared,but it acparently will not be availa-
r

lq \
+

s

.t >%^
_ bha f'bi sEma man:ns. Tr. 23. In tnese circumstances, Bi; Rock Poir.t.- s.

A

prcvides extlicit direction that the Board should:<

,\

[ anai: +ne preparat cn of the staf f's environmental analysis ... It'

1: ur. c.s a , n not ivoroper. to decide withcut the #ecord surper-
s ..,, . m tw .ui s e- -;c e - : - re s ie a, wne.ner 3 given.

action sipif;cv.tiy affects the environment. _I_d_. , pp . 3 5 - 36.

1/ We nk the Staff to make ccoies cf tnese decisicos available to tneIntervenors.9

.

'.
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~

until after the Staff's EIA is available. At that time, if the

Intervencis wish to pursue this contention (or perhaps a contention

revised in light of tne EIA), we will hear furtner argument and issue

an.y necess r.v rulincs.
-

Centention 7: The Licensees should be required to submit
cost evaluaticns for handling, transportatica and storage of the
additicnal fuci which will be stored in the proposed racks for the
reninder o' the creratin; licenses for the Quad Cities Nuclear
Station.

, ,i1nc.xu . .nis conten ion is alsallowed.. . ..

_.ine rinancial quali,.1ca-.. . . .
i s

tions of an apolicant for a reactor construction permit are subject to

scrutiny. See 10 CR Part 60, Appendix C. However, no comoarable

requirement acplies to an applicant for an amendment of the kind sought

here. Consume s ?cwer Co. (Big Rock Point Nuclear Plant) 11 ff.C 117,
.

S c ,i \ d up.
,.-s-3

Tnis contenticn migh: possibly be viewe: as something cther than a.

"finencia, cualifica-ioct" c:.r ten t ion . Tnus, the costs of the proposed

modificaticns might become relevant if we eventus11y become involved in

a c:~ viscn of a'te~ "' t:. However, as exclained above, that would

only h30 pen u;un a determination of significant environmental impact.

Snould such a determina'.icn be made following receipt of the Staff's

EIA, contentions based uten it shauld be draf ted on the basis of the

. .-...I ~c .
an. . . . - .. n.

4 w- .

At the preh:3rin; conference, the :ntsrveno s sought to link this

ccq;enticn with "sub :aqi.ial hidden subsidias to the nuclear power

incuste,r an: ai:, :n=. av 3'lati''ty of other stcr 3ge te:hqicues , such 3:
* a ne* !!Orige OcCl, dry c3iS5CC starag , or air-cooled ttor3ge '3cks ,

e
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,- Tr. 35-33. In the 'irst place. the ccqtention as drafted would hate t
* be st. et:ned consicerably to reach thesa topics. Even assuming tnat

could be done, some health or safety relationship between these topics

and the proposed modification would have to be established.

We fail to see hcw this c uld be done w th respect to the " hiddeni

subsidies" question. The costs and colicy soundness of such things as

the Price-Anderson Act, decommissioning, and feceral enerc.< research

programs are for the Congress., the Com".ission and State cublic utility

commissions, not this Licensing Board.

As to the cther prcp: sed fer : of st:rc;;, their avaiiacility could

become relevant in this case should it aopear that the Aoplicant's

reracking proocsal is not acceptably safe. But if the requisite safety

showing is made, an applicant is free to choose among acceptable alter-

native a:pr:Sc"es-

Center. tiro 12: The ;ro:: sed rack.s, es well as the Ou5d,

Citias Nuclear Station, are not adecuately designed to withst;nd
earthcuakes becauce the Safe Shutdonn Earthquake (SSE) ano tne
Coera:ing Basis Eirtncuake (03E) which were estabished for the Quad
Cit i es Nuciear 5:a icn are no longer appropriate in light of new
informaticr, about possible earthauakes in the Quad Cities Area.
Some earthcuake scientists at the St. Louis University and the
Micwest .;eseErcn In:titute feel that the .'tississipoi Valley is ripe
for a mejor ear.hquake.

Rulina. This contentico is disallowed. The NRC rule gavsening

conte ,ticos,10 CFR 2.71 A(b), recuires that a petition include "... fre
y n. =. <, c. , w..- ,=-a

e =. .. c..... i..s . . , .:..=.-,-,:. . z . n. : c t . ;, . :. .uc- . . -o . -e

"Bises" dces nct mei, e. ice-tisry p-cof, wnich is produced at the

hearing. Ei. it dces c;nte plite a cle5r articulat ion of tne theory of

the contenti:r.. saf#'-ient tqat the Acalicar. can make an intellegent

9 resD3Gse.
.

4



n

.. .

,

- , -

o

Earth:;uikes do not cccur just anywr.ere; they cccur only on a-tive..

.

fhulis. 't w:. id pecc3:1 y ce sJ#-iCient, TOP ex'.T?le, 6 a ContentiCn*

stated that the previously established safe shutdown earthquake for Quad

Cities was ir.- Jequate because new informatien would show that an earth-

quake of greater magnitude was now expected on a particular f au:t. Or a

s c.rawh a T.c r : general far .u'.:ticn .l ght suffice. But tnis contentioni

merely refe-s, without any speci'icity, to "r.ew informa* ion about pos-
; . w. c ......,.:=.c. 5. . e.. . n_n .) .. a c. a. . < c. a

-

n.2.,.n th c. '. is nv+ 'we
a "". . 'I L . c. .q .r, l y-4c -u. . . . , . . . . .. q ..

c ., a .- < : SIC.
-

we ..

n i c. . .; v a r v . Tha v = r. i. .'s u c. <'.c. . ". c. . .", '. = '. b, ,9 .~. o. c I n c. e. ' O C C D. ^ M.4
'.' ,i

.
. . .. . . ..

w
> ..

now available to the parties. Discovery shall be limited at this time,

as tne rule provices, to those contentions that have been admitted by
tne De -r j -- i.e., the Appeno;x n contentions of tne joint stipulation.
7.,. e. r ,. . r .- '' #, c. r - ., .. r. : ,' S '..'13 .v. . . c ' 's ;1;^2^^ i n 4. 0 . '' .'. 2 1 ".'.".-".c.'".. ' . '

. w. .-_. . - _. : -

shcw s ^Ie res'rai".' in th9 nud rir cf interr0 Cat O'i9s , *.o f .gO
*

a

h,v n. =_ r.* =. ^. h. - i. e ,. '. c ". ,i a. . ', c. ". . d."o~,.=.,", 2 r. 'co c-t.'u= ~., . 'u.'. n.a. ~, .i. s t, and. m .

*- "
.s ; . . . .. u

r o c ' '. .' S. . # #. #. c. .e r. .q s. . ; .H. . #. * r. L'. r . . g' i .r .-
i + h e_ , . . t- 's.'... :'c., a r.# ."s

. $
.

L. os

Furtne- Ac;icos. It is not now possible to schedu;e a, j- fut g re
, 4.,rr "e . . o.r' e - ' < c ., ' l e, v.,..'r.-. 3 'w .s 2 P .., l i s. 3 '. #.

. . .v...'. : .' .''a *i i '. '. h a '.
,* - *. i . .. gu i. . . ..sv I. i w . .

jd cs. r. c. . . . n. +23:
.

+w
ww n.ic_+:.. 3+c

. p o. ., ] . . - * j n. p.i . . c., a f c. +L .y . sco .r. o t. ' ' . ',., n a .n..qr+.40. -n
, : sw. . 4 . . i

thc:a dccuments are C0 mole'.e and servec on the parties, it will be time
. . . r j e. c .- . . , c m. . . , ,

_

d ' e. -. ." . - i. r . r. i .',. y- -. . ' .s r. "s 'c= '. - ' '. H. c.
< 'tu .. .. ., -

.- . s.

w

. ~ . . ... . 4. - , e. %. e. . 1 c . q. ; ,.;.*., b ; '. = ;. . n. gf+. ggg o c . g e., h / +., h a 3'w' v-
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necessary, toev are, of c urre, free to file ai accrc~iate motion.
-

e
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

- )
Before the Atomic Safety and Licensing Appeal Board

In the Matter of - )
) Docket Nos. 50-259 OLA

TENNESSEE VALLEY AUTHORITY ) 50-260 OLA
) 50-296 OLA

(Browns Ferry Nuclear Plant, ) (Low-Level Radioactive
Units 1, 2, and 3) ) Waste Storage Facility)

CERTIFICATE OF SERVICE

I hereby certify that I have served the original and two

conformed copies of the' folloaing document on the Nuclear Regulatory

4

y Commission by depositing them in the United States mail, postage

prepaid and addressed to Secretary, U.s. Nuclear Reguletory Commission,. -

Washington, DC 20555, Attention: Docketing and Service Branch:.

4

Tennessee Valley Authority's Brief in Opposition - '

to Petitioners.' Appeal of the Licensing Board's
Prehearing Conference Memorandum at.d Order Ruling
on Petitions To Intervene and Requests for Hearing

and that I have served a copy of the above document upon the persons

listed below by depositing them in the United States mail, postage

prepaid and addressed:
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John H. Frye III, Esq. Stephen J. Eilperin, Chairman-
'

Administrative' Judge and Cnairman Atomic Safety and Licensing,

* Atomic Safety and Licensing Board Appeal Board
U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, DC 20535 W'ashington, DC 20555

Mrs. Elizabeth B. Johnson, Dr. John H. Buck
Administrative Judge . Atomic Safety and Licensing

Oak Ridge National Laboratory Appeal Board'
P.O. Box X U.S. Nuclear Regulatory Commission
Building 3500 Washington, DC 20555
Oak Ridge, Tennessee 37830

Mr.' Gary J. Edles
'

Dr. Quentin J. Stober, Atomic Safety and Licensing
Administrative Judge Appeal Board

Fisheries Research Insti'ute U.S. Nuclear Regulatory Commission
University of Washington Washington, DC 20555
Seattle, Washington 98195

Robert B. Pyle, Esq.
Richard J. Rawson, Esq. Suite 9, Oakwood Center
Office of the Executive 4783 Highway 58 North

Legal Director P.O. Box 16160
,, U.S.-Nuclear Regulatory Commission Chattanooga, Tennessee 37416

.

g Washington, DC 20555
s

' This 23d day of November, 1981.
f.? ! <

' b' ,; { [. -

kf. ' Walter La'Rodhe-
Attorney for Applicant
Tennessee Valley Authority
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