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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and "icensing Appeal Board

(Low~Level k.dicactive
haste Storage Facility)

(Browns Ferry Nuclear Plant,
Units 1, 2, and 3)

In the Matter of )
) Docket Nos. 50-259 OLA
TENNESSEE VALLEY AUTHORITY ) 50-260 OLA
) 50-296 OLA
)
)

TENNESSEE VALLEY AUTHORITY'S BRIEF IN OPPOSITION TO
PETITIONERS' APPEAL OF THE LICENSING BOARD'S
PREHEARING CONFERENCE MEMORANDUM AND ORDER
RULING ON PETITIONS TO INTERVENE AND
REQUESTS FOR HEARING

- PROCEDURAL HISTORY

. This proceeding involves the Tennessee Valley Authority's
(TVA) application to amend the Browns Ferry Nuclear Plant operating
license for the sole purpose vf obtaining permission to store onsite
for up to five years low-level radioactive waste (LLRW) generated in
the course of normal plant operation. In acknowledgement of the
notice of an opportunicy for hearing dated December 11, 1980 (45 Fed.
Reg. 81,697), a number of persons filed “dentical petitions for leave
to intervene. In its response filea January 27, 1981, TVA took the
position that the petitions should be denied because none demonstrated

a sufficient injury to any cognizable interest to justify intervention

as of right or in the discretion of the Nuclear Regulatory Commission




(Commission or NRC). The NRC staff concluded in its January 28
initial reply that the petitioners had satisfied the interest require-
ment of 10 C.F.R. § 2.714 (1981).

Subsequent to the Atomic Safety and Licensing Board's
(Licensing Board or Buard) order setting a prehearing conference, all
petitioners through a single document amended the petitions and
stated four issues which they sought to litigate. On April 3 TVA
filed a response to the amended petitions opposing them because of a
failure to raise valid contentions. The NRC staff's april 7 position
was that three of the four contentions should not be admitted and
that the remaining (contention 1) raised only a legal issue that the
Board could resolve without a hearing.

At the April 10 prehearing confersn: | petitioners, through
counsel, .sked that the Board delay issuing any order ccncerning the
adequacy of the petitions until such time as they filed an additional
amendment (tr. at 82). The Board allowed petitioners 15 days to do
this, and specifically noted that in so doing the Board had not
waived the requirement for submitting a justification for late
filing (tr. at 91).

On April 27 petitioners filed an amendment auding five
contentions but failed to address why the Board should accept the
late-filed issues. TVA, in its response of May 8, requested that the
Board reject these additional matters because they did not o

with 10 C.F.R. § 2.714 and because they were late filed. The NRC

staff on May 15 opposed the additional issues as untimely. Without




leave from the Board the petitioners on May 27 filed another untimely
memorandum attempting to justify their late-filed contentions. The
NRC staff subsequently submitted a June 4 reply on the merits of
the new topirs, finding them inadmissible and finding contention 1 no
longer relevant.

On October 2 the Board, as reconstituted (46 Fed. Reg. 46,032
(1981)), issued a prehearing conference memorandum and order denying

the petitions to intervene and requests for hearing (In re Tennessee

Valley Authority (Browns Ferry Nuclear Plant, Units 1, 2, and 3),

LBP-81~ - NRC (slip op. Oct. 2, 1981)). Petitioners

Noel M. Beck, et al.,l have filed a notice of appeal.

ISSUES PRESENTED ON APPEAL

1. Have the petitioners, each of whom lives 30 miles or
more from the site of the proposed LLRW storage facility, adequately
alleged facts to demonstrate standing to intervene in this proceeding?

2. Did the Licensing Board err in finding that the peti-
tioners had failed to raise even one adequate contention, dismissing

the petitions, and denying the requests for a hearing?

1 David R. Curott, Uvonna J. Curott, Nancy Muse, Hollis Fenn,
Richard L. Freeman, Noel M. Beck, and Robert W. Beck of Florence,
Alabama; Alice N. Colcock, Betty L. Martin, and John R. Martin of
Sheffield, Alabama; and Thomas W. Paul, KRichard W. Jobe, Mar-orie L.
Hall, Gregory R. Brough, Michael D. Pierson, David Ely, Debiie Havas,
Rebecca Hudgins, and Tom Thornton of Huntsville, Alabama.



STATEMENT

TVA2 owns and operates the three-unit Browrs Ferry Nuclear
Plant located in Limestone County, Alabama. Each unit is licensed
for a thermal power level of 3,293 megawatts. Commercial operation
of Units 1, 2, and 3 began on August 1, 1974, March 1, 1975, and
March 1, 1977, respectively. Operation of Browns Ferry Nuclear Plant
results in planned generation of LLRW. This waste consists of ion
exchange and condensate demineralizer resins and miscellaneous trash
such as polyethylene boots, rubber shoe covers, plastic hose, gloves,
pine crates, scrap iron, mops, and brooms.

TVA must store or dispose of this waste in order to continue
to operate “he plant. Although a small amount of onsite storage
capacity is available at the plant, TVA presently ships most of its
LLRW to the licensed LLRW disposal facility at Barnwell, South Carolina.
Be ause space is limited at Barnwell, the facility operator restricts
the volume of wastes it will accept from the various utilities and
others shipping to Barnwell. The disposal space allocated to TVA for
its LLRW is gradually decreasing, thus forcing TVA, like all others
who ship to Barnwell, to seek alternative arrangements for managing
its LLRW.

The TVA Board of Directors has authorized the TVA staff to

study and develop methods to manage LLRW, including onsite storage

2 TVA is a corporate agency and instrumentality of the United
States established under the Tennessee Valley Authority Act of 1933,
48 Stat. 58, as amended, 16 U.S.C. §§ 831-831dd (1976; Supp. III,
1979).



and volume reduction. As part of this evaluation, TVA prepared
environmental assessments (EAs) in accordance with NEPA3 that addressed
both life-of-plant storage and volume reduction at three plants,
including Browns Ferry. Those assessments concluded that insignificant
environmental consequences would result from storage and voluae
reduction. Under TVA's NEPA procedures (45 Fed. Reg. 54,511 (1980)),
an EA merely evaluates the environmental consequences prior to any
decisionmaking and does not commit TVA to a particular action.

On July 31, 1980 TVA submitted zn application for life-of-
plant storage of LLRW at Browns Ferry. Cn November 17 TVA modified
the request to ask for approval to store LLRW for up to five years.
As permitted under NRC regulations, TVA has constructed several
concrete modules for this purpose and they stand ready for use today.
In the meantime, the TVA Board has authorized the staff to begin
preliminary “esign and investigative work that may eventually lead to
procurement and installation of a volume reduction and solidification
system (VRSS) at Browns Ferry as well as twc other plants. It is
only the five-year proposal that is before the NRC and subject to the
notice in this proceeding.

The Licensing Board's October 2, 1981 memorandum and order

held that the petitioners had stated no contention which satisfied

the requirements of 1) C.F.R. § 2.714 and for that reason dismissed

3 National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321
et seq. (1976).



the petitions and rejected the requests for hearing.‘ Specifically,
the Board held that petitioners did not seriously question TVA's
five-year storage proposal (slip op. at 6). It found that the peti-
tioners focused on what appeared to them to be TVA's longer term LLRW
management plans (id.). The Board ruled that TVA's five-year proposal
had immediate, independent utility and that this issue was not in
question (slip op. at 7). It also held that granting the five-year
request would not prejudice future NRC action on later LLRW activities
if proposed by TVA (slip op. at 7-8). The Board then applied Minnesota
v. NRC, 602 F.2d 412 (D.C. Cir. 1979), in light of those two uncontested
findings and held that NRC's consideration of TVA's five-year storage
request did not improperly segment an LLRW management plan (slip
op. at 10). Consequently, it decided that all petitioners' contentions,
which were based on a theory of improper segmentation, must fail as
outside the scope of the proceeding (id.).

The Board also investigated the adequacy of each contention.
Aside from the clear failure of the petitioners to raise relevant
matters, many contentions were found to bLe too vague to give adequate
notice of what petitioners proposed to litigate or were judged to
raise matters outside NR(C's jurisdiction. Thke Board said contention 9
was the only one which addressed the application for five-year storage
(slip op. at 16). It held that the contention was impermissibly

vague and raised matters beyond NRC's jurisdiction (slip op. at 17).

o The Board declined to rule on the question of standing.
Although it found TVA's position opposing standing "interesting,” the
Board found it unnecessary to address (slip op. at 5).




SUMMARY OF POSITION

TVA fully supports the well-reasoned Licensing Board decision.
The Board correctly held that an inquiry into TVA's LLRW management
planning was improper. Its determinations that the storage facility
would have independent utility and that NRC review of five-year
storage at this time would not preclude effective NRC evaluation of
later LLRW proposals are beyond reproach. Petitioners did not contest
those issues below and have not discussed them in their brief to the
Appeal Board. Given these circumstances, petitioners may not raise
matters concerning long-term storage or a VRSS in this proceeding as
they have tried to do in eight of their contentions. Moreover, even
if NRC could properly inquire into these matters in the context of
the licensing proceeding, none of the contentions meets the conditions
of 10 C.F.R. § 2.714 (clarity, precision, and specificity). Thus,
the Appeal Board should affirm the Licensing Board's order.

Additionally, the Appeal Board can affirm the dismissal of
the petitions on the basis of a lack of standing. The petitions to
intervene clearly fail to meet the tests established for standing
under section 188 of the Atomic Energy Act and 10 C.F.R. § 2.714.
The petitions lack any specific factual allegations to indicate how
the license amendments would affect petitioners' interests. There
should be no legal presumption that an amendment to the operating
license of the limited nature her~ involved automatically confers

standing on all persons within 50 miles of the plant.



Petitioners' appeal brief does not address the standing
issue. It merely divines three reasons to support intervention, none
of which is persuasive.

First, petitioners argue that because TVA is a federal
agency, it must be treated more stringently than a private applicant.

In In re Tennessee Valley Authority (Phipps Bend Nuclear Plant,

Units 1 and 2), ALAB-506, 8 NRC 532 (1978), however, the Appeal Board
considered that issne and its decision there serves as clear precedent
for the NRC to treat TVA as any other private applicant.

Second, petitioners argue that somewhere they have raised
at least one "litigable contention.” Their brief, however, fails to
illuminate that onme specific, relevant factual issue. The Licensing
Board clearly recognized that, apart from the question of scope of
the hearing, many of the contentions were also defective for lack of
specificity (see also tr. at 76). Even if TVA had some overall plan,
which it does not, this does not, as petitioners assert, automatically
mean NEPA is "unsatisfied" (brief at 7). Petitioners must allege how
volume reduction and long-term storage constitute major federal
actions. Moreover, they cannot simply rest on an ultimate legal
conclusion that TVA's planning requires NRC to do an EIS. They must
indicate with precision and clarity in what way their interests would
be affected and what specific aspects of a VRSS and long-term storage
they seek to contest.

Third, regarding TVA's planning for long-term storage or a

VRSS, petitioners contend that the Licensing Board "erred by accrediting

the bald allegations or assurances of counsel” (brief at 10).




The representations of TVA .ounsel that petitioners find offensive
solely provided background information to the Board. It obviously
could not glean information solely from the record on most of the

issues raised by petitioners, since the matters far exceeded the

scope of TVA's application. More importai.tly, however, this background

information was not essential to the ultimate decision the Board
made. Regardless of whether TVA has some waste management plan that
may involve long-term (life-of-plant) storage or volume reduction of

low-level wastes, five-year storage has independent utility and

petitioners have not attempted to contest that fact (slip op. at 7)

or to address that issue in their brief. Moreover, even if the

tepics of long-term storage and volume reduction were relevant,
petitioners have provided nothing spe-ific to show how their interests
might be affected by such activities (see tr. at 76). Based on these
two factors, the petitioners’' arguments regarding the need for a more

thorough NEPA analysis can e dismissed (In re Duke Power Co. (Amend-

ment to Materials License SNM-1773), ALAB-651, @ NRC __ , Nuc. Reg.
Rep. (CCH) ¥ 30,613 (1981)).

Because of the failure to state adequate, legally cognizable
contentions and because petitioners lack standing in this proceeding,
the Appeal Board should affirm the Licensing Board's decision to

dismiss the petitions.



AFGUMENTY

Petitioners Have No Standing To Intervene.

The petitions do not meet the tests established for standing
in section 188 of the Atomic Energy Act, 42 U.S.C. § 2239 (1976), or
section 2.714 of the Commission's Rules of Practice (10 C.F.R. § 2.714).
The Rules of Practice iequire that in order to establish standing,
the petitioners must show (1) the nature of the petitioners' right
under the Atomic Energy Act to be made a party to the proceeding;

(2) the nature and extent of the petitioners' property, financial, or
other interest in the proceeding; and (3) the possible effect of any
order which may be entered in the proceeding on the petitioners’
interest (10 C.F.R. § 2.714(d)). The petitions here fail to demonstrate
sufficient interest in the proceeding to justify intervention

Petitioners allege that they have an interest in the proceed-
ing based generally on their status (1) as residents and property
owners in close geographical proximity to the plant (about 30-35 miles,
(slip op. at 2)); (2) as customers for power from several municipal or
cooperative electrical systems, each of which purchases and obtains
its electricity from TVA; (3) as users of water and air "which may be
affected by the proceeding'"; and (4) as consumers of foodstuffs, both
animal and vegetable, that might be "grown and raised in close proximity

to the Brocwns Ferry Nuclear Plant."5 Petitioners generally assert that

5 At the prehearing conference their attorney stated that at times
some of the petitioners visited areas nearer the plant (tr. at 38-39)
10



the granting of license amendments may increase health and safety
risks to them and their descendants.

The petitioners' general allegations of interest do not
meet the standing test. The concept of standing, an injury in fact
arguably within the zone of interest sought t~ be protected by the
Atomic Energy Act (and NEPA), is well known and need not be discussed

in detail. See In re Portland Gen. Elec. Co. (Pebble Springs Nuclear

Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976); In re Public Serv.

Co. of Ind. (Marble Hill Nuclear Generating Station, Upits 1 and 2),
CLI-80-10, 11 NRC 438 (1980). Each petitioner's bare allegation of
"proximity"” (o the site is insufficient in this instance for standing.
This operating license amendment presents a case of first
impression with respect to applying the proximity test for standiag
to a relatively minor activity such as storage of LLRW. The Appeal
Board, in other cases, has held that nearness to a nuclear plant site
raises a rebuttable presumption that an interest will be affected

(In re Virginia El:c. & Pow'r Co. (North Anna Nuclear Power Station,

Units 1 and 2), ATAB-522, 9 NRC 54 (1979); In re Houston Lighting &

5 (cont.) (i.e., a park 15 miles away, the town of Athens about ..
miles from the plant, and the Redstone Arsenal some 20 miles upstream
of the plant). These nonspecific statements add nothing to peti-
tioners' bases for standing.

6 The econouic concern of a ratepayer that petitioners allege 1is
not a legally sufficient interest (Pebble Springs, supra, at 613-14;
In re Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1

and 2), ALAB-413, 5 NRC 1418, 1421 (1977); In re Houston Lighting &
Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-582,
11 NRC 239 (1980)). They have asserted no additional bases for
standing other than proximity for questioning impacts to air, water,

and agricultural products.

11



Power Co. (Alluns Creek Nuclear Generating Station, Unit 1), ALAB-535,
9 NRC 377 (1979)). The application of that presumption to the issue
of standing, however, has been litigated only in the context of the
proposed construction and operation of a nuclear plant or spent fuel
storage capacity expansions. Those activities involve the potential,
albeit extremely unlikely, accidental release of millions of curies
and resulting harm extending out many miles from a plant. Here, TVA
is proposing to store up to five years' production of trash and
resins havirg a maximum level of radiocactivity several orders of
magnitude less than that coutained in the reactor cores o. spent fuel
pools. A significant effect from releases from an LLRW storage
facility (accidental or otherwise) cannot be technically assumed to
cccur out to the same distance as that which would result from an
occurrence involving the plant itself. A licensing board should not
legally presume an effect to petitioners’' interest absent specific
allegations detailing how those effects could occur in this instance.
For that reason, petitioners should not be permitted simply to rely
on geographic proximity of 30 miles to satisfy the standing requirements.
To show standing, petitioners must specifically allege the
mechanism of release and how they could be injured by releases from
the sto-age facility. There is nothing in the petitions or in the
transcript which indicates with the required specificity how a health
or property injury to even one of the petitioners could occur from
five-year storage, long-term storage, or volume reduction. A petitioner

must "allege that he has been or will in fact be perceptibly harmed

12



by the challenged agency action, not that he n imagine circumstances

in which he could be affected . . ." (United states v. Students

Challenging Regulatory Agency Procedures, 412 U.S. 669, 688-89 (1973)).

Nonspecific allegations that water, air, and foodstuffs could be
contaminated are nol enough. This very point was addressed in North Anna:

It is not enough simply to call out neighboring
waters, air, and agricultural products and to
allege that these elements of the en\ironment
might or will be adversely aifected to some
undefined extent in some undete~mined manner by
the expansion of the [waste storage, in that case
spent fuel] capacity. How the expansion of the
spent fuel capacity might or will bring about
enviroumental contamination, and tne extent of
such contamination, deserve to be described with
particularity. General allegations of cause and
effect relationships without meaningful supporting
allegations of specific facts establishing a
reasonable nexus between cause on the one hand
and effect on the other are insufficient to
support a petition for leave to intervene under
the Commission's regulation [In re Virginia

Elec. & Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), LBP-79-9, 9 NRC 361,
363-64 (1979); emphasis in the originai].

The appeal Bo:rd has stated that to establish standing, petitioners
must provide an 'llegation which explicitly identifies the nature of
the invasion of the personal interest which might flow from the

proposed licensing action (Allens Creek, supra, 9 NRC at 393). Thus,

the petitioners had a clear obligation to allege in a timely manner a
mechanism by which air, water, and agricultural contaminacion conld
occur and how it could reasonably be expected to affect them.

The failure of petitioners to allege facts which would meet

the test for standing is dispositive of their prtitions and this

appeal. Without standing, their petitions must be dismissed.
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Petitioners Have Failed To Set Forth
Even One Adequate Contention.

A. General considerations

Petitioners are not concerned about TVA's five-year storage

proposal (slip op. at 6). As stated by the Licensing Board, the crux

of petitioners' case is that NRC should review TVA's plans for long-

term storage and a VRSS. This, as the Board found, is insufficient

in light of 10 C.F.R. § 2.714 to support intervention. The Board
expressly held that these contentions addressed matters outside the
scope of the proceeding and that many 1in any event were impermissibly

vague. TVA agrees.

(1) Specificity Is Required.

A number of appeal board and licensing board decisions have
discussed the principles which should be applied in determining the
adequacy of a contention. While a determination about the sufficiency
of a contention must always be made on a case-by-case basis, the

foremost guiding factor is that

defend. It is therefore entitled to be told at
the outset, with clarity and precision, what
arguments are being advanced and what relief is
being asked . . . . So is the Board below. It
should not be necessary to speculate about what a
pleading is supposed to mean [In re Kansas Gas &
Elec. Co. (Wolf Creek Generating Station, Unit

» No. 1), ALAB-279, 1 NRC 559, 576 (1975); emphasis
added] .

\
\
|
\
[t]he applicant is entitled to a fair chance to
|
|
\
|
\



Merely contending that a proposal does not comply with the law or

Commission regulations is insufficient (id.; accord, In re Allied-

Gen. Nuclear Servs. (Barnwell Fuel Receiving & Storage Station),

LBP-76-24, 3 NRC 725, 728-29 (1976) (The Board should reject a conten-
tion that only alleges that the environmental statement is inadequate
and fails to detail the defects)).

None of the contentions is clear or precise. Even if
petitioners are correct in asserting that NRC must consider long-term
storage or VRSS operation, the contentions fail teo indicate clearly
and precisely how their interests would be affected and what aspects
of VRSS operation or long-term storage they contest.

(2) Contentions Must Raise Contested
Factual Issues.

Petitioners seek to raise an identical legal issue in each
of contentions 1 through 8, but without alleging the evidence of any
specific, underlying, and disputed factual issue. This they cannot
do. Their contentions must raise specific, contested factual issues.

Where a matter presented is strictly a legal issue, the

contention will be denied (In re Armed Forces Radiobiology Research

Inst. (TRIGA-Type Research Reactor), special prehearing conference
memorandum and order (slip op. Aug. 31, 1981, at 11). Similarly, a
licensing board in the San Onofre proceeding in an unpublished order
held that it would not allow a contention which does not raise a

specific factual issue (In re Southern Cai. Edison Co. (San Onofre

Nuclear Generating Station, Units 2 and 3), memorandum and order

15



(slip op. Jan. 27, 1978, at 4); accord, In re Duquesne Light Co.

(Beaver Valley Power Station, Unit No. 1), LBP-78-16, 7 NRC 811, 813
(1978) (operating license amendment), aff'd, ALAB-484, 7 NRC 984

(1978); In re Florida Power & Light Co. (Turkey Point Nuclear G-nerating,

Units 3 and 4), LBP-81-14, 13 NRC 677, 691 (1981) (on appeal)). In

Beaver Valley, supra, the Licensing Board held that the NRC's conclusion

that an action would not violate NEPA (if no EIS were prepared),
standing alone was not an issue which could be litigated and "[t]he
Board rejected this as a contention because it appeared that it was

not a factual contention . . ." (7 NRC at 813; see also In re Portland

Gen. Elec. Co. (Trojan Nuclear Plant;, LBP-78-40, 8 NRC 717, 744

(1978), aff'd, ALAB-524, 9 NRC 65 (1979); In re Northern Sta.es Power

Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-107,

6 AEC 188, 191-92, aff'd, CLI-73-12, 6 AEC 241 (1973), aff'd sub nom.

BPI v. AEC, 502 F.2d 424 (D.C. Cir. 1974)).

Strict application of NRC's requirement for specific factual
contentions is especially important in a case such as the present
where, absent intervention, a hearing would not otherwise be held

(In_re Consolidated Edison Co. of N.Y. (Indiar Point Nuclear Generating

Unit 3), CLI-74-28, 8 AEC 7 (1974)).

In [this] proceeding, unlike a construction

permit proceeding, a hearing is not mandatory

and, if held, is restricted to those matters

wh.ch have been put into controversy by the

parties and are determined by the Licensing Board
to be issues in the proceeding. . . . There is,
accordingly, especially strong reason in [this]
proceeding why, before granting an intervention
petition and thus triggering a hearing, a licensing

16




board should take utmost care to satisfy itself
fully that there is at least cvne contention
advanced in the petition which, on its face,
raises an issue clearly open to adjudicaticn in
the proceeding [In re Gulf States Utils. Co.
(River Bend Station, Units 1 and 2), ALAB-183, 7
AEC 22., 226 n.10 (1974)].

Contentions 1 through 8 attempt only to raise general legal
issues. Although, as discucsed below, the petitioners' position with
respect to each of them is incorrect, they should be rejected as
inadequate on this ground alone. Even regarding the volume reduction
and long-te.m storage activities they attempt to litigate, petitioners
would have to allege with clarity and precision what specific factual
aspect of these activities they wish to contest.

(3) The Noti.ce Limits the Scope of
the Proceeding.

Contentions 1 through 8 inappropriately seek to expand this
proceeding beyond the scope of the notice. The only matter before
the Commission is TVA's application for five-year LLRW storage.
Petitioners would have other matters reviewed, such as permanent
storage and volume reduction. Commission adjudicatory tribunals are
precluded7 from entertaining issues which do not come within the

reach of matters placed before them for decision (In re Public Serv.

Co. of N.H. (Seabrool Station, Units 1 and 2), ALAB-513, 8 NRC 694

(1978); In re Portland Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-524,

9 NRC 65, 70 n.9 (1979)).

7 Except where the Board sua sponte reviews serious safety issues
pursuant to 10 C.F.R. § 2.760a (1981).
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The scope of the Board's inquiry in this proceeding is

limited to that set out in the notice (In re Public Serv. Co. of Ind.

(Marble Hill Nuclear Generating §tation, Units 1 and 2), ALAB-316,

3 NRC 167, 170-71 (1976); accord, In re Portland Gen. Elec. Co.

(Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 (1979); In re Common-

wealth Edison Co. (Carroll County Site), ALAB-601, 12 NRC 18, 24

(1980)).

(4) This Proceeding Does Not Involve a De Novo Review
of All Possibly Relevant Matters.

Contentions 1 through 8, if accepted, would turn this
narrow operating license amendment into a de novo hearing on ali of
TVA's LLRW planning. While this is clearly petitioners' goal, it is
just as clearly impermissible. In a proceeding for an amendment to
an operating license, as in a proceeding for an operating license,
the hearing may not encompass a de novo review of the entire subject
matter of the license application or all possibly relevant matters.

NRC regulations limit the proceeding to specific conte. tions

(see In re Wisconsin Elec. Power Co. (Point Beach Nuclear Plant, Unit

No. 2), ALAB-31, 4 AEC 689, 670 (1971); accord, In re Boston Edison Co.

(Pilgrim Nuclear Power Station), ALAB-83, 5 AEC 354, 358 (1972),

aff'd sub nom. Union of Concerned Scientists v. AEC, 499 F.2d 1069

(D.C. Cir. 1974)).

[Petitioner] does not challenge the guidance
given to this Licensing Board in the hearing
notices or the Litensing Board's compliance with
-hat guidance. Instead, [petitioner] asserts

18
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that the Licensing Board must conduct what amounts
to a de novo review of all matters (i.e., radio-
logical safety as well as environmental) relating
to the issuance of the operating license, whether
or not in controversy. As we have previously
held with respect te radiological safety matters,
a proceeding of this type is not intended to
encompass a de novo review but is "intended to
resolve specific problems with respect to the
plant in question." Absent a petition for inter-
vention raising such problems, no public hearing
need be held [5 AEC at 358; footnote omitted].

The purpose of contentions in the hearing prucess is to
narrow the focus of the proceeding. Accordingly, a licensing board
must admit only adequately stated contentions. The Board is under no
general mandate to explore and resolve any potentially relevant
matter if it has not been properly raised by the intervening parties

(In re Consolidated Edison Co. of N.Y. (Indian Point Nuclear Generating

Unit 3), CLI-76-28, 8 AEC 7, 9 (1974); accord, In re Duquesne Light Co.

(Beaver Valley Power Station, Unit No. 1), LBP-78-16, 7 NRC 811, 814
(1978) foperating license amendment), aff'd, ALAB-484, 7 NRC 984
(1978)).

Petitioners are under 2n obligation to detail with precision
and clarity what they seek to litigate. This they have not done,
even assuming their topics are relevant. Consequently, because the
Board could find no contentions which complied with the Commission
rules of procedure, under ihe terms of the notice, it correctly
denied the petitions for leave to intervene and entered an appropriate

order rejecting the requests for a hearing (In re Pacific Gas & Elec. Co.

(Stanislaus Nuclear Project, Unit 1), ALAB-400, 5 NRC 1175 (1977)).
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Neither the Licensing Board nor the Appeal Board is under an obligation

to inquire further (Indian Point, CLI-74-28, supra; Union of Concerned

Scientists, supra).

(5) No EIS Is Needed for TVA's Five-Year
Storage Proposal Because of Its
Potential Long-term Planning
Options.

Even if the petitioners were correct, which they are not,
in assuming that TVA has a2lready decided upon some comprehensive low-
level waste program for Browns Ferry, the five-y. .r storage facil.ty
can be licensed without preparation of an EIS addressing long-term
storage or a VRSS.8 Petitioners in their first eight contentions
focus on the abstract legal issue of "segmentation" and the question
of whether an EIS must be prepared on all possible management options
for Browns Ferry LLRW. However, the issue of segmentation with respect
to spent fuel has already been decided, a decision which, a fortiori,
applies with equal force here. In Minnesota v. NRC, 602 F.2d 412
(D.C. Cir. 1979), the court let stand an Appeal Board's denial of an
intervenor's attempt to delay spent fuel storage capacity expansion

(analogous to what petitioners would have done here). The intervenor's

8 Spent fuel capacity expansion, a seemingly more compelling
situation, has been permitted without an EIS in every case reaching
final decision (see In re Consumers Power Co. (Big Rock Point Nuclear
Plant), ALAB-636, 13 NRC 312 (1981); In re Commonwealth Edison Co.
(Quad Cities Station, Units 1 and 2), order (Oct. 27, 1981)). It
would be incongruous for TVA's request to expand LLRW storage to be
subject to the preparation of an EIS when its spent fuel capacity
expansion request was granted at Browns Ferry as well as numerous
other plants without one.
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position was based on the fact that the utility eventually would have
to obtain an additional license amendment for long-term storage.

[Intervenor] contends that NRC violated NEPA by
improperly "segmenting'" its consideration of the
environmental impact of expansion of onsite
storage capacity at Prairie Island. The theory

iz that because the present expansion of the

spent fuel pool will accommodate the spent fuel
assemblies produced at Prairie Island only until
1982, a request for further expansion is inevitable.
Citing Kleppe v. Sierra Club, 427 U.S. 390, 96
S.Ct. 2718, 49 L.Ed.2d 576 (1976), Minnesota
argues that the NRC was required to take into
account the environmental impact of this "unavoid-
able consequence" of the current expansioan.

We find this argument without substance. Minnesota
has not pointed to any consequence of future
expansion that could not be adequately considered
at the time of any requests for further expan-
sion. . . . The Staff specifically found that

the licensing action here would not foreclose
alternatives available with respect to other
licensing actions designed to ameliorate a possible
shortage of spent fuel capacity (noting that
"taking this action would not necessarily commit
the NRC to repeat this action or a related action")
and that addressing the environmental impect
associated with the proposed licensin, - cttion
would not overlook any cumulative enviroamental
impacts [Minnesota v. NRC, supra, at 416 n.5].

As the Licensing Board found, petitioners do not contest
the independent utility of five-year storage (slip op. at 7). They
have alleged no consequence from long-term storage or a VRSS that
cannot be adequately considered at the time, if ever, that TVA should
make a licensing request including those matters. Thus, the irdepend-

ent need fcr and utility9 of TVA's proposal allows this action to

9 From a logical standpoint five-year storage is essentially an
insurance policy which allows continued plant operations while
regionally acceptable disposal plans are developed. If long-term
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proceed without preparation of an EIS by NRC (see In re Duke Power Co.

(Amendment te lacerials License SNM-1773), ALAB-651, = NRC |,
Nuc. Reg. Rep. (CCH) 9 30,613 (1981)).

Duke Power does not, as petitioners suggest, require the
Board to delve into TVA's planning process, as long as the independent
utility of the five-year storage proposal is not disputed (and it is
not) and the NRC staff is not foreclosed from evaluating relevant
aspects of long-term planning when they arise in future license
amendments (id. at 29,933). In essence, petitioners have conceded
(brief at 5) that the first segment of an overall management plan for
wastes can be considered independently by the NRC under the proper
circumstances. They assert, however, that this is not true where an

applicant is a federal agency, relying solely on dicta in Duke Power

that said a NEPA analysis of a full plan would have to be made if a

9 (cont.) storage or volume reduction is eventually deemed a
desirable component of come future plan, the NRC staff must and still
can evaluate those options at the time TVA requests a license amend-
ment. No one contests that fact. The design of the storage modules
is such that they can be built as needed and storage can be halted at
any time as circumstances warrant (tr. at 49-50). This fact is also
apparent from the licensing documents and is not contested.

The LLRW storage modules which TVA proposes to use have independ-
ent utility, and TVA would build them regardless of whether the
wastes would stay onsite or would be transferred to a disposal facility
prior to the expiration of the requested five-year authorization.
They ensure that plant operations can concinue while ul. .mate disposal
options are developed. TVA may decide to stop using these facilities
during or at the end of the five-year period. On the other hand, TVA
may request longer term storage. Regardless of what TVA may in the
future propose, the NRC staff can consider any environmentai conse-
quences of longer use at the time proposed, and proceeding with
onsite storage for up to five years forecloses no future alteration.
Similarly, evaluation of VRSS effects can adequately occur in the
context of any future license amendment application.
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federal agency was responsible for that planning. They are wrong for

twe reasons.

First, as Kleppe v. Sierra Club, 427 U.S. 390 (1976), and

Minnesota v. NRC, supra, indicate, a NEPA review of an individual
federal project distinct from an overall program is permissible if
the proposal has independent utility and the unavoidable consequences
flowing from it are analyzed. Again, petitioners have not contested
the Licensing Board's conclusions in this regard (slip op. at 7).
Second, if petitioners' argument were correct, TVA would be treated
more stringently by NRC than a private applicant. The Appeal Board
has already decided contrary to petitioners' position in Phipps Bend.
It held that NRC's NEPA responsibilities were the same irrespective
of TVA's position as a federal agency and what independenc NEPA
obligations TVA might have. Thus, under Phipps Bend, neither TVA's
nor NRC's NEPA obligations are diminishcd or increased because the
other federal agency is involved. Here NRC need review only TVA's
five-year storage proposal and the unavoidable cunsequences that flow
from it. To have it look beyond the proposa' into TVA's planning
(without showing that these plans are unavoidable or that TVA is

asking them to be licensed) is not required.lo As the Commissicn has

10 The line of cases which dis. _sses federal involvement in private
actions is relevant here (see, e.g., Atlanta Coalition on the Transp.
Crisis, Inc., v. Atlanta Regional Comm'n, 599 F.2d 1333 (5th Cir.
1979); Bradley v. Uni.ed States Dep't of Housing & Urban Dev., 658
F.2d 290, 2.3 (5th Cir. 1981)). There must be "control over or
responsibility” for a plan in order to make it a federal action
requiring a NEPA evaluation by NRC. This does not change because TVA
is a regulated federal agency. NRC will have a demonstrable "Federal
'responsibility’' for the action'" only when and if a licensing proposal
comes before it (NAACP v. Medical Center, Inc., 584 ¥.2d 619, 634
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said in Seabrook, NRC's NEPA analysis of a licensing activity is more
limited than it would be if the activity were NRC's own project

(In re Public Serv. Co. of N.H. (Seabrook Station, Units 1 and 2),

CLI-77-8, 5 NRC 503, 541-42 (1977), aff'd sub nom. New England Coali-

cion on Nuclear Pollution v. NRC, 582 F.2d 87 (1st Cir. 1978). It

must focus on the applicant's proposal and the environmental issues
which could be affected by the license conditions, not "on some
broader but ill-defined concept extrapolated from that proposal" (id.
at 542).

Consequently, petitioners have raised nothing in contentions 1
through 8 which the NRC need now review and which would support
intervention.

B. No contention complies with the requirements
of 10 C.F.R. § 2.714 (1981).

The Commission through section 2.714 requires that conten-
tions be specific, precise, and clear and raise factual issues within
the scope of the proceeding. Petitioners have not met these simple
preconditions.

The original four contentions can be summarized as follows:

10 (cont.) (3d Cir. 1978)). NRC's approval of five-year storage
does not "enable" TVA to store for a longer period or operate a VRSS,
and therefore does not require NRC to do a NEPA evaluation on those
items (id. at 632; accord, Winnebago Tribe of Neb. v. Ray, 621 F.2d
269, 272 (8th Cir.), cert. denied, 449 U.S. 836 (1980)). TVA, the
only federal agency having responsibility for the planning at this
time, has done a NEPA evaluation of it. Indeed, even if it were TVA's
responsibility to do an EIS on its long-term planning, that issue

cannot be litigated here (see pp. 29-30 infra).
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Petitioners allege TVA has undertaken a major program

at Browns Ferry, including life-of-plant storage and
volume reduction by incineration. NRC review and

approval of only a five-year storage proposal at this

point would be an incremental review impermissible
under NEPA.

¢ & Again assuming the program for life-of-plant storage
and volume reduction, TVA has not submitted sufficient
information to NRC to allow NRC to conduct an environ-
mental review of the full program.

> NRC would violate NEPA if it licensed life-of-plant
storage and volume reduction at Browns Ferry without
first preparing an EIS.

4. This contention is the same as number 2 except the
alleged insufficient information involves health and
safety rather than environmental matters.

Obviously, i1f petitioners' assumption that TVA in this application is
proposing and NRC is reviewing life-of-plant storage and volume
reduction is incorrect, which it is, these four contentions are
fundamentally flawed. The Licensing Board correctly rejected them.

This deficiency carries through to petitioners' final

amendment to their contentions. Contentions 5 and 6 merely restate
and expand original contentions 1 and 3 and again incorreclly assume
that life-~of-plant storage and a VRSS are part of this proceeding.

Contention 7 makes a strictly legal argument analogous to contention 3
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that cannot be admitted as a contention. Contention 8 merely contains
additional handwaving aimed at convincing the Licensing Board that

TVA is actually proceeding on some broad program that NRC must evaluate
in this proceeding. It does not contain a single recognizable factual
issue but instead simply argues that TVA is trying to avoid scrutiny
of its actual plan. Contention 9, the only item which even relates

to TVA's proposed license amendment, must fail if for no other reason
than because it is impermissibly vague. Thus, all the contentions

were correctly rejected.

(1) Contentions 1, 2, and 3 Are Inadequate.

Contention 1 states that the Boarc should deny the applica-
tion for an amendment because it violates NEPA. Contention 2 alleges
that TVA has supplied insufficient information on which the Commissicn
can base its environmental assessment of the proposal. Contention 3
states that an environmental impact statement is necessary prior fo
implementation of TVA's "long term" plans. Petitioners also request
that the NRC suspend consideration of TVA's amendment pending an
applicaticn for permanent storage and volume reduction.

Contentions 1, 2, and 3 raise matters which may not be
litigated in this proceeding. First, statements to the effect that
TVA's application viclates NEPA or forms an inadequaie basis on which
to make environmental judgments rajse legal, not factual, arguments.
They contest no facts but rather involve only the ultimate conclusions
of law that the Commission must make. The Licensing Board could have

rejected those allegations solely on that basis (see, e.g., In re
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Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979)), and are not topics

for this proceeding.

(2) Contention 4 Is Inadequate.

Contention 4 involves two matters. The first, the health
and safety effects of a VRSS, is irrelevant as noted above. The
Licensing Board agreed. The second is a wholly general allegation
*hat the dats TVA has submitted cannot support any Commission deter-
mination to license the facility. As previously discussed, this
argues nothing more than the ultimate legal conclusion, whether NRC
may grant a license amendment. In order to participate in this
proceeding, pe‘itioner must allege specific contentions (section
2.714). TVA and the Board cannot practically be expected to discern
from petitioners' pleadings what weaknesses in TVA's application are
thought to exist and in fairness are not required to so do. Petitioners'
brief does not attempt to address this point. Thus, this contention
must be rejected as vague if it is viewed as an attempt to raise any
fartual issue. The Licensing Board decision was correct in this
regard (siip op. at 12).

(3) Contentions 5 and 6 Do Not Conform
to Section 2.714.

Conten ions 5 and 6 suffer from the same general defects as

do the original contentions because of lack of relevance and precision.

These contentions, which seerk to raise matters outside the scope of
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the nOtiCL_ll are clearly irrelevant. 1If contention 5 attempts to
raise any factual issue at all, as petitioners contend (brief at 7-8),
it must fail because it lacks requisite specificity. Thus, the
Licensing Board correctly rejected these two contentions on the same
basis that it dismissed contention 1 (slip op. at 13-14).

In addition, contention 5 is irrelevant to any issue properly
before the NRC in that it would have the Commission review a potential
TVA administrative decision, not an NRC proposed action. The Licensing
Board agreed (slip op. at 13-14). TVA's evaluation of environmental
impacts pursuant to NEPA and the resulting decisions of the TVA Board
of Directors are independent from any NRC decisions, and may not be

litigated in NRC proceedings (cf. In re Tennessee Valley Authority

(Phipps Bend Nuclear Plant, Units 1 and 2), ALAB-506, 8 NRC 533
(1978)). The Commission does not review and approve the environ-

mental decisions of other federal agencies (see In re United States

Energy Research & Dev. Admin. (Clinch River Breeder Reactor Plant),

CLI-76-13, 4 NRC 67 (1976); In re Public Serv. Coc. of N.H. (Seabrook

Station, Units 1 and 2), CLI-77-8, 5 NRC 503 (1977)). Under the
provisions of the Administrative Procedure Act, TVA's compliance with
NEPA can only be challenged in a United States district court. It is
beyond the autnority of and totally inappropriate for an NRC licensing

board to entertain 1 collaterai attack on the validity of the EA

11 In determinirg whether to entertain an issue, the Board must
respect the terms of the notice (In re Northern Ind. Pub. Serv. Co.
(Bailly Generating Station, Nuclear i), ALAB-619, 12 NRC 558, 565
(1980)).
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prepared by TVA (In re Detroit Edison Co. (Enrico Fermi Atomic Power

Plant, Unit 2), LBP-79-1, 9 NRC 73, 85 (1979); cf. In re Public Serv.

Co. of Ind., Inc. (Marble Hill Nuclear Generating Station, Units 1

an’ 2), ALAB-459, 7 NRC 17% (1978) (NRC has no authority to decide 2
matter resting in the jurisdiction of state regulatory agencies);

accord, In re Northern States Power Co. (Tyrone Energy Park, Unit 1),

ALAB~464, 7 NRC 372 (1978)).

The Board below was therefore plainly correct in
refusing to hear witnesses or allow discovery for
the purposes of reviewing REA's decision to
guarantee a construction loan for Wabash Valley
[for a portion of its l7-percent interest in
facility]. The matter was not an issue open for
consideration by a board conducting a construction
permit proce=ding under the Atomic Energy Act.

If relie{ is warranted from ‘he REA's decision to
guarantee the loan in question, it must be sought
elsewhere [In re Public Serv. Co. of Ind., Inc.
(Marble Hill Nucrlear Generating Station, Units 1
and 2), ALAB-493, 8 NRC 253, 267-68 (1978)].

Similarly, petitioners inappropriately attempt by contention 6
to question the substance of TVA's NEPA analysis. Also, contention 6
lacks requisite precision and clarity. The contention appears to be
no more than a restatement of contention 1, and contention 1 raises
no litigable matter. The Licensing Board correctly rejected contention 6
on this basis (slip op. at 14). Petitioners' brief did not discuss the
adequacy of this contention.

Contention 6 contains additional defects. In particular,
contention 6(a) appears to challenge reiease levels set in NRC regula-
tions designed to protect health and safety by alleging VRSS releases
will cause cancer. This is an impermissible contention under the

provisions of 10 C.F.R. § 2.758 (1981) (see. e.g., In re Commonwealth
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Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-80-30,

12 NRC 683 (1980); In re Potomac Elec. Power Co. (Douglass Point

Nuclear Generating Station, Units 1 and 2), ALAB-218, 8 AEC 7%, 88-89
(1974)). Similarly, contention 6(e) must be rejected. It does not
disclose in the first instance how the value as a precedent, if any,
of a Browns Ferry decision would affect whether the Browns Ferry
proposal is or is not a major federal action. To the extent 6(e)
suggests that the NRC will not follow its regulations in licensing
other facilities at other plants based on a Browns Ferry "precedent,"
the contention is both inappropriate and irrelevent. Contention 6(g)
is also irrelevant in that it does not disclose how construction
scheduling could affect whether a proposal is a major federal action.
Contentions 6(b), 6(c), 6(d), and 6(f), even if construed as an
attempt to raise factual matters, are so wholly unspecific that they

fail to comply with section 2.714.

(4) Contention 7 Is Inadequate.

Contention 7 alleges that NRC should process TVA's applica-
tion under 10 C.F.R. pt. 30 rather than part 50. That is a purely
legal issue. It contests no facts nor gives a basis for the legal
assertion. Even if the contention contained a legitimate factual
issue, it would still be unacceptable. It essentially restates
contention 3, although based on an inconsistent legal theory, because
it seeks to have an EIS prepared. Like contention 3, it should be

rejected as irrelevant and nonspecific. The Board agreed with TVA's
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position by dismissing this contention on the same basis as conten-
tion 1 (slip op. at 15). Petitioners' brief ignores this contention.
(5) Contention 8 Fails To Conform
to Section 2.714.

Contention 8 is an odd mixture of many prior contentions
and suffers from the same problems. To the degree this contention
would require the Board to evaluate an irrelevant matter, long-term
storage, it simply restates contention 1. The Board properly rejected
it on this basis (slip op. at 16). Petitioners' brief does not
address the adequacy of this contention.

Contention 8(b), like contention 7, presents a noncognizable
legal issue concerning licensing under part 30.

Parts 8(a) and 8(c) seek to have this proceeding terminated
or at a minimum delayed until TVA recvaluates its EA. Assuming
arguendo that TVA is reevaluating the Browns Ferry EA, which it is
not, petitioners cannot litigate TVA's determinations with respect to
its NEPA obligations here,

Contention 8(a) also argues that TVA should not be permitted
under any circumstance to apply for a license amendment. This amounts
to a petition for an injunction against that which Commission regula-

tions otherwise permit. Such relief is impermissible (Ir re Rochester

Gas & Elec. Corp. (Sterling Power Project Nuclear Unit No. 1), ALAB-507,

8 NRC 551 (1978)).




(6) Couiention 9 Is Inadequate.

Contention 9, like others in the proposed amendments, draws
into question the adequacy of TVA's analyses in its EA. NRC's, not
TVA's, evaluations of environmental impacts are relevant in this
proceeding. TVA's EA for Browns Ferry is an internal TVA document,
not a required NRC licensing document. The adequacy of the EA is not
reviewable here. The Licensing Board agreed with TVA and properly
rejected the contention to the extent contention 9 raised irrelevant
matters (slip op. at 17).

Moreover, this contention cannot be maintained because of

its lack of clarity and precision. The Licensing Board concurred

(slip op. at 17). Petitioners' brief does not discuss this aspect of

contention 9. In a recent decision, a licensing board considered the
following contention:

The Applicants have not adequately figured the
costs and impacts of storage or disposal of spent
fuel and other radioactive wastes, for the term
of the operating licenses, in the cost/benefit
analysis [In re Arizona Pub. Serv. Co. (Palo
Verde Nuclear Generating Station, Units 1, 2, and
3, Operating License Proceeding), slip. op.

April 16, 1981, at 7].

The licensing board found:

This contention is too vague to be admissible.

It fails to meet the specificity and bases require-
ment of 10 C.F.R. § 2.714. Principally, it is

not clear what issue the Intervenor is asking the
Board to accept for litigation. Moreover, it is
not clear what "impacts" are referred to [id.].

Similarly, contention 9 is vague. It is unclear what costs are

referred to and what their effect on an NRC staff evaluation would




be. Petitioners simply furnish no factual orientation from which it
can be determined how they would have the Licensing Board evaluate
decommissioning costs in its decisionmaking.

Contention 9 also raises the issue of the costs of ultimate
waste disposal in the context of an operating license amendment.
LLRW is generated at the plant, the operation of which is not at
issue in this proceeding. There are certain costs associated with
this waste which must be incurred in its ultimate disposal whether or
not TYA stores LLRW before disposal. In short, petitioners have tried
to raise the issue cf operating costs and that cannot be litigated
here.

In this connection, it should be noted that the
Prairie Island units were licensed for operation
on the basis that they would generate radioactive
wastes in a certain amount over the full term of
their licenses. The amendment in question does
not alter the situation; i.e., the proposed
increase in the storage capacity of the spent
fuel pool would not occasion the generation of
more vastes than had been previously projected
[In re Northern States Power Co. (Prairie Island
Nuclear Generating Plants, Unit 1 and 2}, ALAB-455,
7 NRC 41, 46-47 n.4 (1978), aff'd in pertinent
part _and remanded on other grounds sub nom.
Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979)].

Accord, In re Portland Gen. Elec. Co. (Trojan Nuclear Plant), ALAB-531,

9 NRC 263 (1979) (spent fuel pool capacity expansion); In re Consumers
Power Co. (Big Rock Point Nuclear Plant), ALAB-636, 13 NRC 312 (1981);
In re Public Serv. Elec. & Gas Co. (Salem Nuclear Generating Station),
ALAB-650, @ NRC |, Nuc. Reg. Rep. (CCH) ¥ 30,608 (1981).

Moreover, petitioners may not raise matters related to the ultimate

disposal of wastes in any event (see, e.g., In re Pennsylvania Power
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& Light Co. (Susquehanna Steam Electric Station, Units 1 and 2),
LBP-79-6, 9 NRC 291 (1979) (the issue of offsite transportation of
wastes is outside the scope of an operating license proceeding as is

the ultimate disposition of these wastes).

CONCLUSION

Petitioners have not adequately alleged facts to demonstrate
standing to intervene and on that basis the petitions can be rejected.
Moreover, the Licensing Board correctly ruled that the petitioners
had failed to raise even one adequate contention. The Board was
fully justified in dismissing the petitions and denying the requests
for a hearing.

Neither the Licensing nor the Appeal Board has an obligation
to allow intervention when, given repeated opportunity, these peti-
tioners have failed to provide a sufficient basis for intervention in
a timely manner. The Commission has formulated a statement of pol.-
directing licensing boards to expedite licensing proceedings

(Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8,

13 NRC 452 (1981)). Implicit in this statement is the need to comply
with NRC's procedural regulations. Explicit in this policy is the
requirement only to have hearings on issues of material fact (id.
at 457). Given their inadequacy, denial of these petitions would be
consistent with that policy. Finally, denial of the petitions to

intervene will not preclude any person from intervening in any later
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proceeding that might consider long-term storage or volume reduction
if that person can demonstrate an interest which would be afiected.
For the foregoing reasons TVA respectfully reques's that

the Licensing Board's order dismissing the petitions be affirmed.

Respectfully submitted,
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Before the Atomic Safetv and Licensing Board

In the Matter of

SOUTHERN CALIFORNIA EDISON

COMPANY, ET AL. Docket Nos. 50-361 OL
hils 50-362 OL
(San Cnofre Nuclear Generating

Station, Units 2 and 3)

N N N N N NN

MEMORANDUM AND ORDER

This Memorandum and Order pertains to the contentions of
Intervenors Friends of the Earth, Mr. and Mrs. August Carstens,
Mr. and Mrs. Lloyd von Haden, Mr. Donald May, and Mrs. Donis
Davey (FOE, et al.), and Intervenor Groups Un%ted Against
Radiation Danger (GUARD). It also deals with the question of

consolidation of certain parties and a discovery time table.
CONTENTIONS OF FOE, ET AL.

By our Memorandum and Order of October 26, 1977, the
Licensing Board Established to Rule on Petitions for Inter-
vention (hereinafter referred to "Petition Board") found that
FOE, et al., had a requisite interest in the environmental
and health and safety aspects of the San Onofre facility.

The Petition Board alsc held that of FOE, et al.'s eleven
contentions, at least Contention 4 was set forth with sufficient
particularity and basis so as to comply with 10 CFR § 2.71%.

Intervention was allowed.



Subsequent to that Order this Licensing Boaré%was
established and held a prehearing conference on December 6,
1977, tec hear arguments on contentions not previously accepted.
We consider first FOE, et al.'s and then GUARD's contentions

seriatim.

FOE, ET AL., CONTENTION 1

"l) The seismic design basis for SONGS 2 & 3 is

inadequate to protect the public health and safety

and does not comply with 10 CFR, Part 100, Appendix

A, in that the earthquake which could cause the

maximum vibratory ground motion has not been assigned

as the safe shutdown earthquake."

Intervenor FOE, et al., argued that recent earthquakes
and new discoveries of a new fault made by the California
Energv Reso.rces Conservation and Development Commission

indicate that a review of the seismic design basis for

SONGS 2 & 3 is in order.

Applicants, Southern California Ediscn Company and
San Diego Gas and Electric Company (Applicants) stated they
would prefer the contention to read more narrowly and offered

their own version of an acceptable contention.

o

taff found FOE, et al.'s contention suitable for discovery

purpcses but suggested that it should be simplified and

clarified at the close of discovery (Tr. 546-47).

u . :
The Licensing Board is comprised of the
served on the Perition Br=~-4 :



The Board finds Intervenor FOE, et al.'s contention
suitable for discovery purposes. After discovery the Board
will consider parties' suggestion to limit the scope of this

contention.

In light of new evidence conceming dewatering and
cavities discovered as a result of dewatering, Intervenor
FOE, et al., Staff, and Applicants agreed that a contention
in this regard should be adopted and presented the following
stipulated contention (Tr. 552) which is also agreeable to
the Board

la: '"Whether the cavities caused by the Applicants’

temporary dewatering of SONGS 2 & 3 site will
have an unacceptable adverse effect on the
capability of structures and equipment of the

SONGS 2 & 3 to withstand the design basis
seismic events."

FOE, ET AL., CONTENTION 2

FOE, et al.'s Contention 2 has been withdrawn (Tr. 570).

FOE, ET AL., CONTENTION 3

. B ""10 CFR 51.21 and 51.52(b) and NEPA require
that the Applicants shall submit an Aprlicants'
Environmental Report - Operating License stage
and that such report contain the latest results
of the ongoing marine study required under the
coastal commission permit. Joint intervenors
are entitled to review both the AER-0OLS and the
Marine study at the operating license stage and
may take a position and cffer evidence concemming
them."




This contention does not ~aise any factual issue and for
this reason is disallowed. FOE, et al., asserts that it only
wants to preserve its right to challenge the adequacy of the
Staff's FES should it fail to consider the Califormia's

Marine Review Committee Report (MRC) (Tr. 601). The Staff is
required to consider all available information that is relevant
and significant in preparing its énvironmental Statement.

Failure to do so would appear to be a reasonable basis for

challenge when the Statement is issued.

FOE, ET AL., CONTENTION &

g 4. "The Applicants have not complied with
10 CFR Part 50, Appendix = regarding
emergency plans since because of _‘he juris-
dictional diversity of the several state
and local agencies involveé and their in-
adequate fundings and staffing, appropriate
and coordinated emergency plans cannot be
developed. An operating license should
not be granted for SONGS 2 & 3 because the
various emergency response plans are so
complex, overlapping, and difficult to
implement that in the event of a nuclear
accident the safety of persons in the
surrounding areas will be imperiled."

The Board in its October 26, 1977, Order found that this
contention was stated with sufficient particularity and basis

to meet the requirements of 10 CFR § 2.714 and allowed inter-

vention on this basis.




At the prehearing conference FOE, et al., offered a

different wording of this contenticn. Applicants and the

Staff countered with separate versions of their own.

The Board is of the opinion that the contention as
stated in FOE, et al.'s peticion is acceptable for discovery
purposes. Parties will have an opportunity to ask for a

refinement of this contention after discovery is completed.

FOE, ET AL., CONTENTION 5

FOE, et al.'s Contention 5 is withdrawn (Tr. 644-65).

FOE, ET AL., CONTENTION 6

6. "Joint intervenors contend that the public
health and safety, and the spirit and intent
of 10 CFR, P~.t 50, Appendix C (1.B) require,
as matter of law, that the applicant, prior to
the issuance of ar operating license, set aside
adequate funds to cover the costs of permanent
shutdown and maintenance of the facility in
a safe condition at the termination of
operations; the aoplicant has not denc so,
and intervenors contend that an operating
license should not be granted absent such
an undertaking."”



At the prehearing conference FOE, et al., proposed

a new wording of this contention:

"Applicant has not shown that it possesses
or has reasonable assurances of obtaining
the funds to pay the estimated cost of
operating the plant for the period of the
license plus the estimated cost of perna-
nently shutting down the facility and main-
taining it in a safe condition."

FOE, et al., contends tha:

"the only thing that would satisfy (regulations)
at the minimum would be in the form of an escrow
account to assure that the money will be there
at the end of the useful life of the plant so
that either the state or the government or
future ratepayers don't have to pay for it."

Section 50.33(f) deals with the financial qualifications

of an applicant. It provides in pertinent part:

"If the application is for an operating license,
such information shall show that the applicant
possesses the funds necessary to cover esti-
mated operating costs or that the applicant

has reasonable assurance of obtaining the
necessary funds, or a combination of the two."

The Regulation is amplified by Appendix C to 10 CFR
Part 50 which sets forth guidance on the financial data
required of license applicants. Appendix C reads in

pertinent part:



» « «» it will ordinarily be sufficient to

show at the time of the filing of the appli-

cation, availability of resources sufficient

to cover estimated operating costs for each
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