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AFFIDAVIT OF JOHN M. LAVIN

John M. Lavin, being first auly sworn on oath
deposes and states and states as follows:

1) My name is John M. Lavin. I am employed by
Commonwealth Edison Company in the project scheduling and
cost control center. As part of my responsibilities, I
maintain varjous records on the budget for the Byron Nuclear
Power Station now under construction by the Commonwealth
Edison Company.

2) 1In early September 1981, I had been contacted
to aid in the preparation of responses to certain discovery
requests initiated by the Rockford League of Women Voters in
a procezding then pending before the Illinois Commerce
Commission. My responsibility was to locate and review

various files containing documentation of the budget for the
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Byron Station and provide written responses toC certain

League ICC interrogatories. I discussed with Mr. Paul M.

Murphy, of Isham, Lincoln & Beale, the extent of materials

in the project scheduling and cost control center which were
within the scope of the rejuest of the League. Mr. Murphy
asked me to participate in a meeting scheduled for September
1981 with Mr. Myron Cherry, a. attorney representing the
League of Women before the Illinois Commerce Commission.

3) ©On September 10, 1981, I met in a conference
room in the offices of Isham, Lincoln & Beale with Tom Tramm,
Leslie ébwen, Ken Ainger, Jim Westermeier, all employees of
Commonwealth Edison Company and Paul Murphy and Alan Bielawski,
attorneys with Isham, Lincoln & Beale.

4) Befor. Mr. Cherry arrived at the meeting,

Mr. Murphy briefed us on what would take place. He indicated
that there would first be some discussions with respect to
outstanding matters involved in the pending hearings before
the Nuclear Regulatory Commission on Edison's application

or an operating license for the Byron Station. He stated
that after these matters had been resolved there would be
discussions with respect to how Ediscn would r~spond to
discovery initiated by the League of Women Voters before the
Illinois Commerce Commission.

5) Mr. Cherry arrived at the meeting an hour and

a half late. One of the first matters discussed concerned




the possibility of consolidating the l.;ague's contentious.
Mr. Cherry stated that he would, under no circums&ances,
agree to any consolidation or combination of ccntentions,

and there was no question in my mind that as of September 10,
vnr. Cherry had cut off all consideration of this matter.

6) Mr. Murphy then raised the guestion of when
ti.c League would respond to interrogatories served by Edison
in the operatinv license proceeding. In the following
exchange, Mr. Murphy stated that the League had been ordered
by the NRC to provide responses to Edison's NRC interrogatories,
that cthe NRC and ICC proceedings were totally separate and
not dependent upon one another, and insisted that Mr. Cherry
agree to answer or state that he refused to answer. Mr. Cherry
stated that he would respond to the interrogatories, but
that he would have to get back to Mr. Murphy on the guestion
of the date by which the League would provide its answers.
Mr. Cherry identified a date on which he intended to get
back to Mr. Murphy, at which point Mr. Murphy pulled out
what appeared to be a note pad or pocket calendar and jotted
dowr. some in“ormation. It was very clear to me from the
discussion that Mr. Murphy, on behalf of Commonwealth Edison
Company, had absolutely rejected any concept that discovery
pending in the operating license proceeding before the NRC
would in any way be intertwined with or dependent upon

discovery pending in a separate proceeding before the ICC.



7) The rest of the discussion involved discovery

initiated by Edison and by the League in a proceeding now

pending before the Illinois Commerce Commisesion.

The foregcing af”‘davit is based on my own personal

knowledge and is true in fact and in substance.

Dated: Nocvember 23, 1981

G LD

SIGNED and SWORN
to before jme thi
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John M. Lavin



ISHAM. LINCOLN & BEAEES

COUNSLLORS AT LAW J

ONE FINGT MATIONAL IMLATA FORTY-SETONRD FLOONP
CHICAGD 1« OIS GRG6OD .
B pouze P36
TELEFPHIONE 12 5%u 7500 - y 2t
¢ WA HMIGY N DT RCC

cmanLTASY ORO 19 &LIT TR oW
-t AT

October 8, 1979 " ~° %f.yi: Sevesss ¢ ona

StV WA RO Y O ! Raala B T
"1 2O NI TR

Ms. Betty Johnson
1907 ftratford Lane
Rockford, Illincis 61107

Dear Ms. Johnson:

As promised during our meeting on September 26,
1979, this letter identifies Applicant's position on your
contentions and other matters discussed at the meeting. A
prelimindry matter discussed was the rclationship between
Mr. Myron Cherry and yourself. It is our understanding th-*
Mr. Cherry does not represent you ard is not acting as o
attorney in this proceceding. Therefoic, we will continuce to
communicate dircctly with you as desigrnated representative
of the League of Women Vcters. As an accommodation to
yourself, we will send to Mr. Cherry copies of letters and
plcadings relating to the purpose of the Scptember 26
meeting, i.e., the attempt to negotiate contentions.

As you will sec from our discussion below con-
cerning specific contentions, scme of the issues raised in
your original contentions could be the subject of conten-

ions to which Ldison may be willing to stipulate as valid
issues for hearing. 1In an effort to further clarify our
position regarding the form and substance of contentions as
to which we would be willing to stipulate, we have included
certain proposed draft contentions immediately following the
iteration of our position regarding your original contentions.
We would be willing to stipulate to the admissibility of
these proposed contentions, if you would agree to substitute
these draft contentions for your original contentions. If you
have problems with our proposed contentions, we arc perfectly
willing to discuss modification with you. You will note
that some of our proposed contentions do not address all of
the issues which are raised in your original contentions.
This is becausc we believe that certain subparts of your
contentions raisc issues which arc clearl, objcctionable.

If you agree that our proposed contenticns adcquately ad-
dress those portions of your original contentions as to
which we have not objected, we would suggest that the par-
ties stipulate to the proposed contentions, and that you
raise those issucs which we find objectionable in separate
contentions. In this way, the Licensing Board nced address

lo*
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itself only to those matters as to which the prriies are
unable to reach agreement.

Furthermore, as I noted during the course of our
meeting, Applicant is willing, in the spirit of compromisc
or in the instance where the basis is not in serious dis-
pute, to waive the requirement of a stated basis with re-
spect to certain contentinns. We will identify those con-
.tentions as to which we are willing to waive the basis
requirement in our discuscion below concerniug specific
contantions.

Applicant's position on your contentions, based
on full consideration of our discussions at the meeting, is
as follows:

Ceatention 1

Contention 1, we believe, is adequate to identify
the NRC Task Jiction Plans to which you refer, but is inade-
quate as a contention. We b2lieve that the River Bend deci-
sion quoted in Answer of Commonwealth Edison Company To The
Contentions of the League of Women Voters of Rockford,
Illinois and Answer of Commonwealth Edison Company to the
Statement of Contentions of DAARE and SAFE sets forth the
requirements for raising the subject matter of Task Action
Plans as a contention.

Contention 2

With respect to Contention 2, which deals with the
fuel storage racks proposecd for the Byron spent fuel pool,
our position is that by virtue of the fact that the rack de-
sign has been altered from that proposed at the CP stage,
this issue is not precluded under the doctrine of res judi-
cata. Our position on the subparts of Contention 2 arc as

ZOIIOWS :

Subpart 1 - This subpart does not specify any
inadequacies in the safety analysis or environmental
analysis of the spent fuel pool and is, thercfore,
deficient. To the extent that the specific items
raised in subpart 4 are mcant to bec the inadequacies
alluded to in subpart 1, we believe that subpart 1 and
subpart 4 should be combined and could constitutc a
valid contention.
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Subpart 2 - This subpart does not raise any issuc at
all but merely states the reason why the design of the
spent fuel pool racks should not be considered to have
been fully adjudicated at the CP stage.,

Subpart 3 - This subpart appecars inherently unrecalistic.
We could not stipulate to this portion of the .
contention unless you were preparcd to present a
supportive basis for your claim that the new rack
configuration increases the possibility of spent fuel
pool accidents.

Subpart 4 - We cannot accept the "include, but are not
Iimited to" language in this subpart. However, in view
of tne fact that the rack configuration has been changed,
we would be willing to litigate the question of spent
fuel heatup nd the potential for radioactive relcases

in the event of a loss of water accident initiated by
cooling system breakdown, cask drop acc.dents,
criticality accidents, and site abandormont. We are also
willing to litigate the adequacy of the fuel pool to
withstand or the need to design agqainst earthquakes,
sabotage, large airplane crashes and tornadoes missiles.

Subpart 5 - We are willing to litigate the gquestion of
routine or accidental releases of radionuclides £rom
the fuel pool. However, this issue is, in our opinion,
wholly unrelated to subparts (a) and (b) of subpart 5.
Moreover, we will not stipulate to any contention which
contains those subparts because they are the subject
matter of Commission Regulation and on going rulemaking
proceedings.

Applicant's Proposed Contention 2

Applicant is planning to store morc spent fuel .n
the spent fuel storage pool than was included in the CP ap-
plication by utilizing high density storagc racks. Usc of
these racks was not considered at thc construction permit
stage.

(1) Applicant should be required to establish that the
geometric configuration of the high density racks will be
adequate to prevent criticality in the fuel steorage system.
(See 10 CFR Part 50, Appendix A, Criterion 62).
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(2) Applicant should be req-ired to establish that the
spent fuel storage system, as modified, is ecither designed for or
that there is no need to design against the following postulated
accident conditions to assure adeguate safety.to the public
from the operation of the spent fuel storage system:

(a) spent fuel pool cooling water malfunctions;

(b) drop of a spent fuel shipping cask into .
the spent fucl pool;

(c) abandonment of the spent fuel pool area
because of severe reactor accidents;

(d) earthquakes, sabotage, large airplane
crashes and tornado missiles.

Such assurancc is necessary because loss of water
accidents in the spent fuel pool may lead to zirconium :lad-
ding fire and/or zirconium steam reaction.

(3) Applicant should be required to establish that it
will not excecd the radioactive emission limits set forth in
10 CFR Part 20 and 10 CFR Part 50, Appendix I, as a result
of routinc operations involving the modified spent fuel
pool.

Contention 3

Our discussion of Contention 3 terminated at the
point that we .nformed you, through Mr. Cherry, that we
would not agree to litigate Class 9 accidents. Our position
on Contention 3 is as set forth in our carlier pleading, a
position »n which we may elaborate if Contention 3 is re-
submitted to the Licensing Board as drafted. Naturally, if
you re-draft Contention 3, our position may change.

Contention 4

Applicant is willing to accept as a valid conten-
tion the proposition that full analysis of thc Plum River
Fault requires changes in the seismic design for the Byron
Station. With respect to all other matters raised in Con-
tention 4, we believe these issucs were fully resolved at
the CP stage. With respect to subpart 7, 1 pointed out to
you that you are simply in error. It is my understanding
that you will voluntarily drop subpart 8.
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Applicant's Proposed Contention 4

Intervenor contends that the Plum River Fault was
discovered after the construction permit seigmic analysis
and findings were made, and that thercfore the construction
permit scismic analysis did not consider all pertinent
informat on relating to the seismology of the plant site.
In ligh: cf this newly discovered information, Intervenor
contends that an inappropriately low ground acceleration
was assumed for the design of the plant's structures, sys-
tems and components important to safety and that the radwaste
building and seismic instruments should be designed to
seismic Category I requirements.

Contention 5

. We believe that, exccpt as set forth below, we¢ can

stipulate to admission of Contention 5. he would request

that you change the citation in your preamble to Contention 5
to refer to Appendix E of 10 CFR Part 50. It is our under-
standing that you will redraft subpart 1 to clarify your
intent. It was my understanding that you intended to ques-
tion the extent to which Applicant's emecrgency plan adequately
interrclates with the plans of the various offsite agencies

which will be responsible to implement offsite cmergency
plans.

Subpart 4 - We feil to understand the significance

Oof the first two lires of this subpart, but we are
willing to litigate whether it is necessary to plan
to evacuate the transient population in the low popu-
lation zone and, if this is necessary, whether ade-
quate plans have been developed to do so.

Subpart 5 - We do not understand this subpart and,

therefore, could not stipulate to admitting the issues
sought tc be raised.

We have amended your contention to reflect the emcrgcncy
evacuation planning radius which has recently been suggested by
the NRC/EPA Task Force on emergency planning. If you accept
our proposed contention we would be willing to permit amendment
of the contention following the issuance of final NRC staff
guidance regarding the required planning radius, to raise
issue (s) concerning applicant's compliance with such guidance.

Applicant's Proposed Contention 5

Intervenor contends that Applicant's emergency
response plans do not comply with Appendix E to 10 CFR Part
50 for the following reasons:
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(a) There is no discussion of the interrelation
of Applicant's emergency plan with the plans
of the variou- offsite agencies which will
be responsible for implementation of offsite
emergency plans. These agencies should
inc)lude agencies which are responsible for
implementing emergcency response measures in
which lie within a 10 mile radius of the ~
Pyron Site.

(b) There is no discussion of plans to cvacuate

the transient populatici in the low popula-
tion zone during an emergency situation.

Amended Contention 6

* This was fully considered at the CP stage, and we
will not stipulate to admission of this issuc.

Contention

We understand Contention 7 to asscrt that the
radwaste control facilities proposed by Applicant fail to
meet the as-low-as-reasonably-achievable requirements of
10 CFR §§50.34a and 50.36a in that available systems ecxist
to better contain Krypton-85. With the exception of Subpart 4,
we would stipulate the admission of Contention 7 if the
preamble is changed from "NEPA and 10 CFR 50" to "10 CFR
§§50.34a and 50.36a."

Subgart-d

We are unaware of the "preliminary study" which is
alluded to, and we have not been able to identify an independent
basis for the assertions made in this subpart. Therefore, we
are unwilling to stipulate to this portion of Contention 7.

Applicant's Proposed Contention 7

Intervenor contends that Applicant has not met the
low as reasonably achievable requirements of 10 CFR §§50.34a
and 50.36a in that Applicant is not using thc best available
technology for containment of Krypton-85 which can achieve
99% containment.

(1) It is important that Krypton-85 bc contained because
it is a gamma and beta emitter with a half life of 10.0
years. When recleased into the atmosphere, it has worldwide
distribution and build-up with no means of removal except by
decay.
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(2) Kr-85 adversely affects living tissue in two ways:
Build up in atmosphere increascs cxternal (clioud) radiation
gamma and beta rays. Inhalation distributes it throughout
the body along with non-radioactive incrt Krypton,  where it
participates in ionic or covalent bondi:.g, forming clothrates,
and is highly soluble in non-polar solvents including body
lipids. Ordinary values and estimated doses are based on
external dose received, which does not take into account the
more dangerous internai absorption or concentration. :

(3) Available methods to zemove Kr-85 from stacks
which are not being used by the Appiicant include:

(a) A low-cost solvent extraction process;
(b) Absorption onto activiated charcoal at
cryogenic temperatures;
(c) Condensation in liquid nitrogen followed
by fractural distillation;
« (d) Selective permeating through cellulesce
acetate or silican rubber membrane.

Amended Contention 8

As I indicated at the September 26 meeting, amended
Contention 8 is generally acceptable, subject to two minor
changes: the reference to "NEPA and 10 CFR Part 50" should
be changed to "10 CFR §§50.34a and 50.36a," and the subjecct
matter in subparts IIb and IId should be broken out as a
separate contention because radiation doses to workers are
covered by an entirely different regulation than that which
relates to doses to the general population. On more carcful
review of your amended Contention 8, subpart IIb, I notice
that you raisc the issuc of the so-called overlapping circles
of radiation from several nuclear facilities. This issue is
one which we agreed to litigate with DAARE and SATE and
language for a very definite and specific contcntion was
agreed on with them. I would suggest that you adopt the
DAARE-SAFE contention, if it is acceptable to you.

Applicant's Proposcd Contention 8

Intervenor contends that Applicant has not met
the requirements of 10 CFR §§50.34a and 50.36a because
Applicant has not adequately monitored and provided a
design base for the Byron plant which will kecp radiation
levels as low as reasonably achievable as recquired for
operation of the plant to protect the health and safety
of the public. To keep radiation levels as low as reason-
ably achievable, Applicant should provide and utilize:
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A. Morc adequate cnvironmental and discharge moni-

toring of radioactive emissions from the Byron plant, which
include:

(1) Monitoring devices at morc locations within
and without the plant site.

(2) Provisions for more frequent reading of
monitors by independent analysts.

(3) Better monitoring devices which include:

(a) An automatic system of monitoring
that notifies local authorities by an alarm
when discharge emission exceed design limits;

(b) Monitoring devices that measure dif-
ferences in alpha, beta and gamma dose lecvels,
whi~h presently aren't being adequately con-
sidered and measured;

(c) Monitoring and recording of emissions
£ all dangerous long lived radionuclides, in-
ciuding especially I-129 and Plutonium;

(d) Bioaccumulative testing in a ticred
system to assess the uptake of radioactive and
chemical polutants from bottom sediments or soil
to lower organisms and to contamination of the
food chain of man and other life.

B. More accurate calculation of design doses which
can be accomplished by utilizing information from the im-
proved monitoring suggested above and also by:

(a) including in calculation of doses the large
transient populations in the low population zones
around the plant, including school children when pre-
sent in 11 schools and others participating in recre-
ational facilities;

(b) including internal radiation doscs causcd
by inhaled and/or ingested radionuclides which are
deposited in diffcrent parts of the body where they
give repeated radiation or until they are climinated
from the body.
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Applicant's Proposcu Contention 11

Intervenor contends that Commonwealth LCdison
Company does not have the ability and/or willkingness to
comply with 10 CFR Part 50, Appendix B as evidenced by
its past history of non-compliance. In addition, Common-
wealth Edison's quality assurance program does not require
complete independence of the quality assurance functions® from
other departments within the Company.

Contention 12

Effects of cooling towers were fully analyzed and
considered at the CP stage, and we would be w willing to
stipulate to a contention which seeks to relitigate such
matters.

-

Contention 13

Contention 13 raiss a number of unrclated issues,
cach of which is inappropriate for consideration in this
proceeding.

Subpart 1 - This subpart purtains to purely cconomic
matters. As we stated in our Answer to the League
of Women Voters' Contentions, such matters as raised
have been held to be outside the jurisdiction of the
Nuclear Regulatory Commission, and thus we could not
stipulate to this subpart.

Subparts 2 & 3 - A long line of decisions narrowly limit
the necd for power inguiry at the operating licensc stage.
Absent a preliminary showing that Byron Station will not
be needed or useful in the forsecable future to mecet
demand, displace reliance on scarce Or environmentally
inferior fuel sources or to replace retired generating
units, nced for power is not an issue at this stage of
the proceeding. Inasmuch as you have not made such a
showing and since it is our opinion that this showing
cannot be made, we cannot stipulate to 2 contention
which seeks to raise the issues addressed in Subparts 2
and 3 of Contention 13.
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cC:

Subpart 4 - If the Leaguc can articulate an adequate
supported basis for its asserticn in Subpart 4 that
Commonwealth Edison Company will not be finanmcially
capable to operate Byron Station, we would be willing
to stipulate to the admissibility of such a contention.

Subpart 5 - As we indicated in our Answer to the -
Contentions of the Lecaguc of Women Voters, we beliecve
that to the extent the issues raiscd in Subpart 5

are relevant to this proceeding they may be covered
by Tables S-3 and S-4 of 10 CFR §51.20. Therefore,
it is our position that litigation of these issues is
precluded by 10 CFR §2.758.

The proposals set forth above are part of our
effort to compromise the matters in dispute beotween us.

They dos.not constitute an admission that therc is any

merit to the substance of proposed contentions or that

such contentions fully mcet the requircments of 10 CFR

§2.714 of the Commissiuns Regulations and prior decisions.
Please contact us at the earlies. possible time to discuss
any differences which may remain. Also, we believe that

a joint stipulation of all parties setting forth the pre-
cise arcas of agreement and disagreement is the best form

in which to present any redrafted contentions to the Board.
1f negotiations remain ongoing as of October 15, 1979, we
propose thet the parties jointly inform the Board that
negotiations are progressing and that stipulated contentions,
if any, will be filed with the Board at the earliest possible
opportunity.

Myron Cherry, Esq.
Richard Goddard, Esq.

. %
S}nGC{cly, : j\
: / ‘ / A e

Paul M. Murphy
One of the Attorncys
for Commonwecalth Edison
Company
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Mrs. Phillip B. Johnson
1907 Stratford Lane
Rockford, Illinois 61107

In the Matter cf
Commonwealth Edison Company
(Byron Station, Units 1 and 2)
Docket Nos. 50-454 and 50-455

Dear Mrs. Johnson:

As the Staff indicated during our meeting with you and Mr. Myron Cherry in * i

on September 26, 1979, this letter presents the NRC Staff's position on the conten-
tions of the League of Women Voters of Rockford, as amended, with due regard to
Applicant's counsel's letter to you dated October 6, 1979. Since no Notice of Appear-
ance has been filed by Mr. Cherry, we are sending him a copy of this letter to you
and will send him copies of any pleadings or documents filed by the Staff relative

to our attempt to negotiate contentions for the Byron proceeding.

Our position with respect to your contentions is as follows:
Contention 1.

As we have previously indicated, it is the Staff's position that this proposed conten-
tion, in its present form, is inadmissible, as it provides a list of generic reactor
issues without providing the required nexus in each case. The discussion of “nexus,"
in the River Bend decision at 6 NRC 773 should be of help to you.

To the extent that a satisfactory nexus is demonstrated with regard to any of these
generic items as it relates to the Byron fa:ility, such issues may be considered ap-
propriate for litigation ir this proceeding. All applicable outstanding generic issues
will be discussed in the Staff's Safety Evaluation Report which will be issued later.

Contention 2.

The 5taff is in ag-eement with Isham, Lincoln & Beale in its response to your Con-
tention 2, and would support the revised contention mentioned in their letter.

Do vE of
791130873
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Contention 3.

The Staff opposes Contention 5 as drafted on several bases. We do not agree tc liti-
gate Class 9 accidents at this time. The contention lacks the required spetificity.
Portions of the contention, to the degree that their meaning is understandable, would
appear to constitute a direct challenge to the Commission's regulations. We will
await your redrafted contention or contentions concerning certain of the items con~
tained in the present proposed Contention 3 which you wish to litigate.

Contention 4.
The Staff response is the same as that expressed by Mr. Murphy in his letter to you.
We would not oppose a contention drafted in the form of Applicant's proposed Con-~

tention 4.

Contention 5.

The Staff agress that the subject matter of Contention 5 is proper for litigation in
this proceeding, and we would not oppose 2 contention drafted in the form of Appli-
cant's proposed Contention 5.

Amended Contention 6.

The Staff must oppose admission of this contetion as submitted. There is no specifi-
city with respect to those matters which were not covered during the Construction
Permit proceeding for this station.

Contention 7.

The Staff would not oppose a contention drafted in the form of Applicant's proposed
Contention 7. (Applicant's reference to subpart 4 of your contention should be to
subpart 3.)

Amended Contention 8.

Our position is basically in accordance with Applicant's on this contention, and we
would not oppose a contention drafted in the nature of Applicant's proposed Conteri-

tion 8, 8a and 8b.

-

Contention 9.

Absent any showing of a factual basis o assume midterm chemical decontamination
of the Byron facility will be required, the Staff does not feel this is a litigable issue.
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Contention 10. ' .

The Staff position is that where there is an impact from transmission lines which

have either become known or have been developed since the Construction Permit
proceeding, these impacts would be relevant in this proceeding. We, too, are awaiting
Applicant’s advice as to whether they plan to install 765 KV lines to tie the Byron
Station, Units 1 and 2, into their transmission system.

Contention 11.

The Staff does not oppose a contention on this issue and would support 2 contention
drafted in the form of Applicant's proposed Contention 11.

Contention M.

As stated, Contention 12 is not admissible. You must show where these effects in
your contention were not considered in the Construction Permit proceeding.

Contention 13.

The Staff position is the same as that expressed by Mr. Murphy in his letter to you.
We would oppose subparts 1, 2, 3, and 5 of the contention as presently drafted.
During our meeting, it was suggested that subpart 4 of this contention be presented
as a sep -rate contention, and it is our understanding that you are considering re-
drafting of this subpart.

It is hoped that the Staff comments herein and the letter from Mr. Murphy te you,
as well as the discussions which took place in Chicago on September 26, will assist
you and Mr. Cherry in the formulation of revised contentions.

Upon resubmissio.. of such revised contentions, the Staff will respond to these in
a formal manner.

Sincerely,

AL e

Myron Karman
" Counsel for NRC Staff
cc: Paul Murphy, Esq.
Myron Cherry, Esq.
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UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

October 12, 1979

Marshall E. Miller, Esq., Chairman Cr. A. Dixon Callihan
Atomic Safety and Licensing Board Panel Union Carbide Corporation
U. S. Nuclear Regulatory Commission P. 0. Box Y

Washington, D. C. 20555 Oak Ridge, Tennessee 37830

L+, Rickars F. Cole

Atomic i»*ety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

In the Matter of
Commonwealth Edison Company
(Byron Station, Units 1 and 2)
. Docket Nos. 50-454 & 50-455

Gentlemen:

In accordance with the Licensing Board's request for a progress report on
continuing negotiations between Applicant, Intervenors and NRC Staff re-
garding contentions in the Byron 1-2 operating license proceeding, the
following report is submitted with the consent of all parties:

1. On September 25, 1979, counsel for Staff and Applicant metl
with counsel and individual members of DAARE/SAFE in DeKalb,
I11inois. Draftsmanship and substance of Intervenors' conten-
tions was discussed. Tne outcome of that meeting was that
Intervenors would obtain technical assistance, consult with
counsel, and forward revised proposed contentions to Applicant.
and Staff. Further action by the parties will await receipt
of those contentions, which are expected to be served by mail
no later than October 22, 1979.

2. On September 25, 1979, counsel for Applicant and Staff met
with Myron Cherry, Esq., and individual representatives of
the League of Women Voters of Rockford, I1lirois, in Chicaqo,
I1linois. Draftsmanship and substance of Intervenor's pro-
posed contentions was similarly discussed at this meeting.
The outcome of this meeting was that Applicant would submit
to Intervenor and Staff a detailed statement of position on
Intervenor's present proposed contentions. This document was
mailed on October 9, 1979. Subsequently, Staff wiil furnish
to Intervenors its statement of position on the proposed con-
tentions. Thereafter, Intervenors will submit a revised state-
ment of proposed contentions to Applicant and Staff, which is
expected no later than November 2, 1979.
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3. After receipt of eac!i Intervenors* revised submission of
propesed contentions, an attempt will be made to arrive at
a stipulation of con*entions for discuvery and-litigation
with each Intervenor.

4. The parties propose to notify the Licensing Board of the
progress of their ongoing efforts 45 days from the date
of this letter--November 27, 1979. It is hoped that the
parties will have concluded all negotiations by this time.

Sincerely,

(o

Myrca Karmar
» Cougtsel for NRC Staff

cc: Paul M. Murphy, Esq.

Mrs. Phillip B. Jrhnson

Jerome Hughey, Esq.

Dr. druce von Zellen

Ms. Beth L. Galbreath

Atomic Safety and Licensing
Board Panel

Atomic Safety and Licensing
Appeal Board Panel

Docketing and Service Section
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November 27, 1979 ~
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ZRANCH
Marshall E. Miller, Esq., Chairman Dr. A. Dixon Callihan
Atomic Safety and Licensing Board Panel Union Carbide Corporation
U. S. Nuclear Regulatory Commission P. 0. Box Y
Washington, D. C. 20555 . Oak Ridge, Tennessee 37833
Dr. Richard F. Cole
Atomic Safety and Licensing Board Panel
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555
In the Matter of
Commonwealth Edison Company
(Byron Station, Units 1 and 2)
Docket Nos. 50-454 & 50-455
Gentlemen:
In éccordance with the Licensing Board's request for a progress report on
continuing negotiations between Applicant, Intervenors and NRC Staff regarding
contentions in the Byron 1-2 operating license proceeding, the following is
an update since the last report on October 11, 1979.
Both the Staff and the Anplicant have furnished all Inteivenors with state-
ments of position on contentions.
On November 26 and November 27, 1979, Staff Counsel spoke with Mr. Myron
Cherry who advised that he will be filing a Notice of Appearance on behalf
of the League of Women Voters of Rockford within the next few days. He also
indicated that he will file revised contentions for the Ipplicant and Staff
to examine shortly after the first of January 1980.
With respect to DAARE/SAFE, Counsel for Applicant and Staff met again with
representatives of DAARE/SAFE in Dekalb, I1linois on November 13, 1979 to
discuss contentions. It was agreed that DAARE/SAFE would serve their revised
statement of contentions by December 14, 1979.
{
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After receipt of the Intervenors’ revised contentions, the Stzff and Applicant
will advise the Board as to the agreed upon contentions. “Formal respontcs by
Staff and Applicant relative to the remaining contentions #1111 be filed by
February 9, 1980.

Sincerely,

Myrog’ Karman
Courfsel for NRC Staff

cc: Paul M. Murphy, Esq.

Myron M. Cherry, Esg.

Mrs. Phillip B. Johnson

Dr. Julianne Mahler

Atomic Safets and Licensing
Board Panel

Atomic Safety and Licensing
hppeal Board Panel

Docketing and Service Section
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EXHIBIT 13

ISHAM, LINCOLN & BEALE

COUNSELORS AT LAW
ONE FIRST NATIONAL PLAZA FORTY-SECOND FLOOR
CHICAGO. ILLINDIS 80803
TELEPHONE 312-888-7800 TELEX 2-S288

.n.umorou ornce
1080 17D STREET, N W
SEVENTH FLOOR
VASHINGTON, D C 20028
202-833 #7230

January 22, 1980

Marshall E. Miller, Esqg., Chairman Dr. A. Dixon Callihan

Atomic Safety and Licensing Union Carbide Corporation
Board Panel P.O. Box Y

U.S. Nuclear Regulatory Commission Oak Ridge, Tennessee 37830

Washington, D.C. 20555

Dr. Richard F. Cole
Atomic Safety and Licensing
Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: In the Matter of Commonwealth Edison Company
(Byron Station, Units 1 and 2)
Docket Nos. 50-454, 50-455

Gentlemen:

In accordance with the Licensing Board's request
for a progress report on continuing negotiations between
the Applicant, intervenors and the NRC Staff regarding con-
tentions in the Byron Station operating licensing proceeding,
the following is an update since the last report by letter
dated November 27, 1979, from Myron Karman, counsel for the
NRC Staff, to the Licensing Board.

1. On January 22, 1980, representatives of the
Applicant, NRC Staff counsel and Dr. Julianne Mahler, spokes-
person for DAARE and SAFE, held a telephone conference call
regarding the DAARE and SAFE contentions. Dr. Mahler indi-
cated that the "Statement of Contentions" dated December 10,
1979, filed in this proceeding and served on all parties,
were not intended to represent the final contentions of
DAARE and SAFE. Counsel for the Applicant and counsel for
the NRC Staff had been previously advised that said "State-
ment of Contentions” reflected draft contentions for nego-
tiation. Both the NRC Staff and the Applicant have forwarded
to Dr. Mahler writ:en comments and statements of positions
with respect to these draft contentions. Dr. Mahler indi-
cated that, based on the comments of the Applicant and NRC
staff, together with additional information requested of the

DuPe of
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Applicant, DAARE and SAFE would be prepared to determine its
final position on all contentions by February 8, 1980.. This
time frame is acceptable to both the Applicant and the NRC
Staff. Although the parties have not fully discussed all
ministerial details, it is anticipated that very shortly
after February 8, 1980, the parties will present their posi~-
tions on the final contentions of DAARE and SAFE, possibly’
in the form of = stipulation between all parties, and submit
briefs in supp it of their positions within a reascnable
time thereafter.

2. With respect to the intervention by the
League of Women Voters of Rockford, the status of negotia-
tions remains zs stated in Mr. Karman's letter of November 7,
1979; that is, the jparties are awaiting receipt from the
League of Women Voters of draft revised contentions to
examine fotr the purpose of determining the possible &reas of
agreement. This status is also identical to the status as
reported in the October 12, 1979 letter from Myron Karman to
the Licensing Bcard. I was informed today by Mrs. Betty
Johnson that Myron Cherry has been retained to act as counsel
for the League of Women Voters in this proceeding and would
be filing shortly a notice of appearance and revised state-
ment of contentions. I was unable to reach Mr. Cherry to
learn when this filing would take place.

Relpect{pj;y,
. L ' ,
‘.; (LCL(’ ~7 '7@\? Hov)

Paul M. Murphy
One of the Attorneyvs IOr
Commonwealth Edison Company

PMM/sag

cc: All parties on attached
Service List



\ Marshall E. Miller, E£sqg., Chairman
omic Safety and Licensing Board
Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. Richard F. Cole

Atomic Safety and Licensing Board
Panel

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Richard J. Goddard, Esqg.
Office of the Executive Legal
Director
S. Nuclear Regulatory Commission
Washington, D.C. 20555

Atomic Safety and Licensing Board
Panel

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Chief Hearing Counsel

Office of the Executive Legal
Director

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Dr. A. Dixon Callihan

Union Carbide Corporation
P.O. Box Y

Oak Ridge, Tennessee 37830

Myron Karman, Esq.

Office of the Executive Legal
Director

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Atomic Safety and Licensing Appeal
Board Panel

0.8. Nuclear Regulatory Commission

Washington, D.C. 20555

Secretary
Attn: Chief, Docketing and
Service Section
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Ms. Betty Johnson
1907 Stratford Lane
Rockford, Illinois 61107
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Dr. Bruce von Zellen

wpartment of Biological Sciences
worthern Illinois University
DeKalb, Illinois 60115

Paul M. Murphy, Esqg.
Isham, Lincoln & Beale
One First National Plaza
Suite 4200

Chicago, Illinois 60603

-

Mr. Cordell Reed

Commonwealth Edison Company

».0. Box 767
aicago,-Illinois 60690

Dr. Julianne Mahler

Center for Governmental Studies
Northern Illinois Ualversity
DeKalb, Illinois <7115

Ms. Beth L. Galbreath
734 Parkview
Rockford, Illinois 61107

-

Michael I. Miller, Esq.
Isham, Lincoln & Beale
One First National Plaza
Suite 4200

Chicago, Illinois 60603

Myron M. Cherry, Esq.
Cherrv, Flynn & Kanter
One IBM Plaza

Room 4501

Chicago, Illinois 60611



UNITED STATES OF AMERICA
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pocket Nos. 502454V
$0-455

In the Matter of
COMMONWEALTH EDISON COMPANY

(Byron Nuclear Power station,
Units 1 and 2)

MOTION FOR A RULING ON THE ADMISSIBILITY
OF CONTENTIONS OF THE
LEAGUE OF WOMEN VOTERS OF ROCKFORD

« Commonwealth Ediso.. Company ("Edison" or "A pli-
cant"), pursuant tO 10 CFR §2.730, moves tne Board to enter
an order ruling on the adnissibility of the contentions of
the League of Women Voters of Rockiord (the *League") filed
on July 28, 1879; or, alternatively, toO grant the parties 15
days to brief the admissibility of said contentions. In
support of this Motion, Applicant states as follows:

l. The Notice of Oopportunity for Hearing in this
proceeding was publ ished in the Federal Register on Decem=
ber 15, 1978 (43 F.R. 58659). Thereafter, on January 13,
1979, the league filed a Petition For Leave To Intervene

which was amended by letter dated February 3, 1979. By

Ordexr dated March 23, 1779, the Board ruled that the Leacue

had standing to intervene in this proceeding and reminded

the League that, pursuant to 10 CFR §2.714(b), they must
file a supplement to their petition toO intervene which
stould include a list of contentions the League seeks tO

have litigated in this matter.




2.  oOn July 28, 1979, the league filed a list of

contentions. Applicant answered the league in 2 pleading
dated August 20, 1979, which the Board granted-ICIve.‘o file
instanter at the prehearing conference held in Rockford,
T1linois on August 21, 1979. As is get forth in the "Answer

of Commonwealth Edison Company to the Contentions of the

League of Women Voters of Rockford, 11linois,” dated August 20,

1979, both the NRC Staff and poplicant had attempted on
several occasions to negotiate with the League on a set of
stipulated contentions. Following an extended discussion on
the record during the prehearing conference, the Board
provided all the parties an additional opportunity to nezo=
tiate in an effort to refine contentions and requested that
the results of said negotiations be communicated to the
Board by October 15, 197% (Tr. P-. 114).

3. On September 26, 197¢, representatives of the
League, the NRC Staff and the Applicant met in Chicago,
I11linois, in the offices of Myron Cherry, Esg., who was at
the time aiding the League in negotiations to refine con-
tentions. Extended discussions were held with respect toO
each of the lLeague's contentions during which the Applicant
and NRC Staff presented orally and in detail their positisn
on each contention and possible areas of compronise. At the
request of the League, Applicant, by letter dated October B,
1979 (a copy of which is attached as Exhibit A), and the NRC
staff, by letter dated October 22, 1979 (a copy of which is



attached as Exhibit B), provided in writing a detailed
statement of position with respect to each League conten-
tion. . !

4. As indicated in letters to the Board dated
October 12, 1979, November 27, 197°, and January 22, 1979
(attached hereto as Exhibits C, D and E), there has been no
progress vhatsoever in negotiations between the parties with
respect to the League's contentions since the September 26,
1979 meeting and follow-up letters dated October 8, 1979 and
October 22, 1979. Alth:ough the League, through Mr. Cherry,
has promised on several occasions to present in writing, by
stated deadlines, amended cont-~ntions on behalf of the
Le:_ue, each deadline passed without action by the League.
In contrast, negotiations with DAARE and SAFE, the other
parties intervening in this proceeding, have progressed to
the point that a complete stipulation on contentions appears
imminent.

5. In view of the foregoing, Applicant believes
that further attempts to negotiace with the League are un<
warrante? and that the Board should rule on the admissi-

bility of tne League's contentions.

Wherefore, Applicant respectfully moves the Board
to decide the armissibility of the contentions previously
filed by the League based on the pleadings filed to date
with respect to those contentions. (We note that the Answer

of Applicant omitted to state Applicant's opposition to



League Contention 13 in the Conclusion, although in the body
of the Motion we clearly opposed the Contention.) Alterna-
tively, Applicant requests that the Board set u.briefirg
schedule to allow each of the parties 15 days to more fully
set forth arguments supporting their positions on the League's

contentions.

Respectfully submitted,

DATED: February 13, 1980

-/. {/‘ A',. ’ : r g ‘-‘
Paul M. Murphy

A EA L

——7/— " alan ¥, Bielawskl
Attorneys for
Commonwealth Edison Compaiy

ISHAM, LINCOLN & BEALE
One First National Plaza
suite 4200

Chicago, Illinois 60603
(312)558-7500



UNITED STATES 0. AMERICA

2 DOCKETED
NUCLEAR REGULATORY COMMISSION
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(

Marshall E. Miller, Esquire, Chairman
Dr. A. Dixon Callihan, Member
Dr. Richard F. Cole, Member

In the Matter of

Docket Nos. 50-454

COMMONWEALTH EDISON COMPANY
50-455

(Byron Nuclear Power Station,
Units 1 e«d 2)

ORDER REQUFSTING BRIEFS OR CONTENTIONS OF
LEAGUE OF WOMEN VOTERS
(February 21, 1980)

On February 13, 1980, Applicant Commonwealth Edison Company

(Applicant) filed a motion to obtain a ruling on the admissibility

of contentions filed by Intervenor League of Women Voters of Rockford

(League) . Apparently counsel for the Applicant, Staff, and League

have held several meetings in an effort to refine contentions and

possibly to stipulate on some OT all of them. These efforts have

not been successful.

All intereste’ varties are directed to file such briefs as they

may desire concerning the contentions or amended contentions of the

League. Such briefs shall be in the hands of the Board not later

than March 14, 1980.

It is so ordered. oL

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

’ Q- 3
-ﬁ(/fcz—zy/mj/ S/ s
Datec at Bethesda, Maryland - Marshall E. Miller," Chairnan
this 2lst day of February 1980. oo
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In the Matter of ‘RAM(
COMMONWEALTH EDISON COMPANY Docket Nos. 50-454

' 50-455
(Byron Nuclear Power Station,

Units 1 and 2)

APPEARANCE

Please enter my Appearance in the above-captioned
matter on behalf of Intervenor League of Women Voters of
Rockford, Illinois.

-~ 1 am a member of the Bar of the Supreme Court of
the United States, the United States Courts of Appeals for
the Seventh and D.C. Circuits, and I am licensed to practice
law in the States of Illinois and California and the District

of Columbia.

. CHERRY
FLYNN & KANTER
One * Plaza, Suite 450
Chicago, Illinois 6061
- (312) 565-1177

DuPe CF
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

Docket Nos. 50-454
50-455

COMMONWEALTH EDISON COMPANY

(Eyron Nuclear Power Station,
Units 1 and 2)

CERTIFICATE OF SERVICE

-

I certify that a copy of the foregoing Appearance
has been served, postage prepaid and properly addressed, on
February 22, 1980, upon the Chairman and members of the
Licensing Board, counsel for Commonwealth Edison Company,
coynsel for the United States Nuclear Regulatory Commission,

and the DAARE/SAFE Intervenors.



