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UNITED STATES OF AMERICA [J]'s)
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NUCLEAR REGI'LATORY CCMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Docket No. 50-289

METROPOLITAN EDISON COMPANY, ET AL.
(Restart)

N N N N N

(Three Mile Island, "Unit 1)

b J
UNION OF CONCERNED SCIENTISTS k_:j v, 26 1o
REPLY TO STAFF AND LICENSEE ‘ <)
OPPOSITION TO UCS MOTION TO \7 o Aoy
REOPEN THE RECORD A N

On September 10, 1981, the Intervenors Union of Concerned Scientists
(UCS) and Steven Sholly filed separate motions to reopen the record based
on newly discovered evidence contained in a document ~ntitled
"Recommendations of TMI-2 IE Investigation Team (Operational Aspects).”
Both the Staff and Licensee opposed the motions.

By Order cated October 13, 1981, the Intervenors were directed to reply

to several Board questions arising from the motior and responses thereto

v T

and permitted to reply to any other aspect of the responses. Following is

UCS's reply.
Timeliness

In response to the Board's first question, UCS does believe that its

notion is timely. Notiing in the Staff or Lic:nsee responses causec us to
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change that conclusion. UCS's arguments on the- subject follow accompanied -

by the attached affidavit of Rovert D. Pollard.

The Staff refers to the IE Recom-~ndations throughout its response as
th~ "Martin Report" and suggests thit a "neme-related search" would have
produced 1‘-1/ This is disingenuous. Neither UCS nor Mr. Sholly had any
way of kiuwing that the IE Recommendations were authored by Martin, nor who
any of the members of the team were until after the document was finally
obtained, since no reference to the document mentioned any authors.

Further, the Stiff asserts that UCS should have become aware of the IE
fecommendations because they were "considered explicitly as part of the
basis for portions of the Action Plan's requirements.” (Staff Response at
6.) It is true that the IE Recommendations were referenced at some points
in the hketion Plan, but never in a way that might indicate that thay
contained recommendations directly 2t odds with the measures contained in
the Action Plan. The Action Plan items for which the IE recommendations
are citeu do not describe the substance of the recommendations.

This is compounded by the fact tnat, while Mr., ’ asserts in his
affidavit (purportedly ttempting to demonstrate that the 1E
Recommendations were considered by the Staff) that Draft 1 cf the hction
Plan was 2 complete listing of all recommendations by all groups

. . ‘ 2/
investigating TMI,= including 211 IE groups, Draft 1 does not contain the

substance of the specific recommendations which UCS has raised in its

motion. The following table provides a cross-reference between the 1E
Operations Team Recommendations and the tasks in Draft 1 of the Task Action

Plan which reference those recommendations.

1/ - All footnotes are on attached pages 24,25.




IE Recommendation Subject Task Action Plan
(Number & Page) Draft 1
C.1.a(1) Pg. 12 Safety Grade Pg. 1..F=6
Incore Thermocouples
C.1.a(17) Pg. 17 Safety Grade Pg. I1.F-6
Pressurizer Level Pg. 1I1.G-3
Inst.
C.1.b(6) Pg. 19-20 "Lock-in" feature Pg. II1.E.2-6
on FSFAS
C.1.e(2) Pg. 21-22 Safety Gr. ie PORV Pg. 11.D-5
.
C.1.2c(3) pPg. 22-23 Safety Grade Pg. II.C.1-16
Block Valve Pg. 11.C.2-3
Pg. 11.G-3

UCS has reviewed each of the task descriptions in Draft 1 of the Task
Action Plan which reference the "E Operations Team FRecommendations listed
above, In every instance, the task description does not convey the
substance of the IE Operations Team Recommendation. The task description
conveys the substance of other recommencations, such as those in
NUREG-0578, but does not 1indicate that the IE Operaticns Team
Recommend;tions differ from those in NUREG-0578.

Nor does Draft 2 contain a list of these recommendations altnough
Kellogg states that the task force of which he was a member met again to
review Draft 1 "to ensure that the listing of requirements from the
individual lists supplied by each office had been accurately transcribed
into Draft 1 of the Three Mile Island Task Plan. Following this review,
Draft 2 of the Three Mile Island Task Action Plan was issued.” (Kellogg
Af idavit at 2).

Thus, despite Kellogg's acsertions, no one reading any draft of the
Action Plan could discern that any NRC investigating group had at any time

made recommendations along the lines of the IE investigation (which
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e ‘recommendations, in the pertinent instances, paraliel UCS's contentions).
TN " " Certainly UCS had . idea that such recommendations existed, nor any reason
R to believe that they might, since they never appeared in the purportedly

- comprehensive listings contained in Drafts 1 and 2 of the Action Plan.
Draft 1 of the Action Plan dia, as Kellogg asserts, purport to be a

comprenensive listing of recommendations:

"The NRC draft action plan presented here
contains changes sugge:ted or programs to
develop chanres in regulatory requirements,
reseatch, procedures and practices that
have bee recommended as a result of
studies .. the accident at Three Mile
Islana Unit 2.

“This draft of the action plan is
~entative, intended to provide a basis for
early discussion among the Commissioners
and their principal staff officers to
obtain feedback from the staff. These
discussions are expected to lead to changes
in the plan over the coming weeks,
including the subtraction, addition, or
consolidation of individual tasks. with
all of the significant TMI-related actions
Tisted, categorized and described in one
place, it 1is intended tiat the plan provide
a comprehensive basis for balancing and
prioritizing needed improvements in reactor
safety.

"Thus far, most of the work has been in
assembling, orderir, and formatting the
task statements, Scme culling of proposals
belierved to have minor significance has
occurrec, and some planning of
implementation schedules has been
accomplished; many more improvements &are
needed." (NUREG-0660, Draft, 127187179,
Summary cof Action FPlan for Implementing
Recommendations of the President's
Commission and Other Studies of TMI-2
kRccident, at 1,2, empnasis added)

Thus, the failure of Draft 1 or any successive draft to include tne

pertinent IE recommendations is fatal to the staff's claim that UCS should
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* .have been alerted to them, It tshculd be noted that it is also fatal ¢ the

Stafi's claim that these recommendations were "“considered" by the
Commission or the Screening Committee. T is will be discussed further
below,

As noted in our original motion, UCS relied, to our detriment, upon Lhe
answers given by the Staff to UCS Interrogatories 28, 42, 94 and 152, which
go to UCS Contentions 3, 5, 10 and 14, respectively, to the effect that no
member of the Staff dissented from the Staff position on these UCS
contentions and upo? the continuing obligation of the Staff to amend its
responses if it discovered information indicating that these responses were
incorrect when given or no longer correct.

The Staff a.tempts to explain its failure to disclose the views of the
1E team on the matters covered by the pertinent UCS contentions by claiming
that they did not represent cissenting views, (NRC FResponse at 14-15)
Curiously, Counsel for the Staff neve- indicates whether Counsel were aware
of the substance of the IE recommendations until UCS filed its motions.
Without exception, the Staff witnesses state in their affidavits that they
were not previously aware of them, The otaff's argument consists of a post
hoe characteri7a£ion of the recommendations. The fact is that at the time
the interrogatories were answered (March 31, 1980), the Action Plan had not
been published (i* was not issued until May, 1980) and the pertinent IE
tear recommendations were and remain i~ disagreement with the positions of
the Staff as reflected in its substantive answers to the UCS
interrogatories and the positions it took at the hearings. No amount of
parsing of the meaning of the word "dissent“él can change the following
facts: 1. UCS contended that a) the pressurizer heaters should be safety
grade (Contention 3); b) the PORV and block valve should be safety grade

(Contention 5): ¢) the ECCS among vther systems should be designed to



“preclude improper operator termination (Contention t0); and d) some

non-safety equipment should be classified az safety g-ade (contention 14).

2. The Staff for the TMI-1 restart hearings contended that none of
the above was necessary or desirable.

3. The IE team recommendations agreed with the substance of each
of the above-listed UCS contentions.

§. UCS asked interrogatories irte¢nded to elicit any Staff
positions at vari=nce with the Staff's position at the hearings.

5. The existence of the IE Recommendations was not disclosed to
.

ucs.

UCS was misled by this into believing that no such recommendaticns

-

existed.

Finally, Draft 1 ef the Action Plan states that: "The designations IE:

TMI-OPS, IE: "MI-HP, and similar entries, refer to NUREG-0600". (Draft 1

at 3) These are the re”erences upon which the Staff relies so heavily, yet
NUREG-0650, the main IE report entitled "Investigation into the March 2b,
1979 Three Mile Island Accident by Office of Insypection and Enforcement,"
August 1979 is specifically limited in scope to an investigation of the
licensee's actions during the first few days of the accident and contains
no recommendations for changes in plant design nor anything resembling the
1E recommendations at issue here, 7hus, the above-quoted statement that
citations to IE: TMI-OPS and IE: TMI-HP refer to NUPEG-0600 would mislead
any reader into believing that a NUREG-0600 would contain the material or
at least cover the subjects of It TMI-OPS and IE: TMI-HP. Anyone
sezking to locate differing Staff views on the issues raised by the UCS

contentions could only conclude that they could not be contained in IE:

-

TMI-OPS and IE: TMI-HP.



*t this date, neither UCS Counsel nor .Mr, Pollard has a clear

recollection of the extent to which they specifically relied upon the
quoted sentence from Draft | of the Action Plan, although both did read and
consider the Plan when it was received, including 2ll of the introductory
material. Nevertheless, it is now clear that the sentence is both
incorrect and misleading and may well have con:iributed to the fact that UCS
did not seek to obtain the documents designated as IE: TMI-OPS and IE:
TMI-HP,

In conclusion, ycs takes particular olfense at the Staff's statement
that had intervenors "been diligent in their dJdiscovery requests," they
could have obtained the documents in question. This Board can take notice
of the fact that UCS has been more than diligent throughcut this hearing in
its discovery requests and its preparation for hearing. On more than one
occasion, we have discovered relevant documents of which NRC's witnesses
were entirely unaware. This is another such case since NRC's own
witnesses, whom one should have expected to be thoroughly familiar with the
Action Plan and its antecedents before preparing testimony purporting to
represent NRC's reasoning, were completely unaware of IE recommeondations
which are unque;tionably related to the subu_ect matter upon which they
testified. Had UCS been given any reasonable indicati:in that these
documents might contain the material they do, the Board can be assured that
we would have obtained them. Instead, we were repeatedly misled by a

series of circumstances, including particularly 1. the Staff's failure to

4/

disclose their existence 1in response to our interrogatories,” 2) the

failure of the recommendations to be included in Draft 1 or Draft 2 of the
Action Plan, toth of which are purpurted to be comprehensive listings of
all recommendations of all TMI investigatiag groups both in and outside of

NRC, and 3) the failure of the Actisn Plan or any other NRC .ocument to
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-the record was made prior to the issuance of -the Initial Decision. The
standards for reopening were held to be two: timeliness and the
significance of the safety issue involved.

Later cases involving mot.ons to reopen filed after the Initial
Decision added as an additional criterion a showing that a different result
would have bezn reached had the material been considered., See, Kansas City

Cas & Electric Co. (Wolf Creek Generating Station, !Init No. 1) ALAB-462, 7

NRC 320, 337-338 (1978), Northern Indiana Public 3ervice Co. (Bailly

Generating Station Nuclear-1), ALAB-227, 8 AEC 416, 417-418 (1574).
.

Obviously, this last standard is inappropriate in a situation where an

Initial Decision has not been issued since there is no "result" yet,

In Public Service Co. of Oklahoma (Black ¥.x Station, Units 1 and 2),

ALAB-573, 10 NRC 775, 803-804 (1979), an Initial Decision had not been

issued and the Appeal Board held that the record would not be reopened

absent a showsing that "the outcome of the proceeding might be affected

thereby." (Id. at 804 emphasis added). This is a significantly different
standard than requiring a showing that the "result" would be "dif erent®,
Indeed, it would appear to be essentially an elaboration on the criterion
of significance ;n that new evidence bearing on significant issues can be
expected to have a potential effect on the outcome of the case. It should
2l1so be noted that the standard requires only a showing that the outcome
"might be affected", thus indicating that a motion should not be denied if
there is a significant possibility that the evidence at issue has the
potential to affect the proceeding. In this case, Lhe Staff seeks to

convince the Board, through conclusory and largely non-factual affidavits
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-that UCS has had nc opportunity to probe, either through discovery or
cross-examination, that the IE recommendaticns could not change the result
(largely on the ground that the Staff witnesses do not feel the need to
change their own testimony).

Denial of the UCS motion would reaquire the Board to find that none of
the following might affect the outcome of the proceeding:

1. Evidence concerning the technical bases for and rez sning behind the

1E recommendations which parallel UCS contentions. No NRC Affidavit deals

with this in other than the most superficial way, yet this is surely the
.

most important aspect of the evidence surrounding the TE recommendations

and that most likely to affect the outcome. Each of the relevant

affidavits indicates that the affiant looked only at the face of the IE

Recommendations - and then only after the filing of the UCS motion.é/ None

appears to have attempted to communicate with the members of the IE team in
order to learn the technical bases and reasoning behind the
recommendations. Indeed, Mr. Sullivan states that the IE recommendation is
"not significant with respect to [his] testimony" precisely because its
meaning is not clear and no technical bases is given on the face of the
document. (Sullivan affidavit, at 2) He has presumably nade nc effort to
go beyond this, thus elevating ignorance to a virtue.

Nor do any of the IE team affiants discuss the technical bases for
their recommendations. There is simply no factual record upon which this
Board could find e.ther the details of the reasoning behind the IE
recommendations, or that they should be rejected on technical grounds.

2. The fact that the IE reccmmendations are in several cases directl)

in agreement with the UCS contentions. As roted in UCS's original motion,

the impression was given throughout this proceeding that the Staff was

monolithie (and in agreemcit with the Licensee) in its oppesition to the




-positions taken and the safety and engineering.principles.espoused by UCS.

We believe that it is powerful evidence in itself that this was not the
case and instead, that 2 major investigating group composed of persons
directly involved in and with knowledge of the day-to-dsy working of
nuclear plants reached conclusions paral.eling those of UCS in the
aftermath of the accident before the Staff positions had solidified into an
"official™ line admitting of no deviation.ll

3. That the Staff witnesses presented their testimony in ignorance of

the IE recommendations and the technical bases therefor. This point is
.

related to that directly above. Not only does the fact that the Staff
witnesses were totally unaware of the IE recommendations reflect poorly on
their preparaticn and qualifications for giving the testimony they
p-esented, it is also important that the Staff witnesses test}fied
generally on the basis of a theoretical knowledge of plant design and/or
computer analyses without being particularly knowledgeable of or influenced
by the TMI-2 accident, In contrast, the IE FRecommendations come from a
group which deals on a day-to-day basis with plant operation and which had
done a detailed analyses of the accident. (See note 7, ggggg.)

4. That the evidence suggests that neither the TMI Action Plan Steering

Committee nor the Commission itsE}f ever considered the IE Recommendations.

The Staff affidavit which purports to demonstrate that the IE
Recommendations were considered by the TMT Action Plan Steering Committee
is the afficdavit of Paul J. Kellogg, describing _senerally the process by
which the Action Plan Drafts 1 and 2 were assembled. The facts indicate
precisely the opposite.

The affidavit shows that FKellogg was not on the Steering tommittee
jtself. MHe was on a task force charged to "generate a concise listing of

recommenZations which had been made by <=~veral investigative teams."
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-(Kellogg affidavit at 1-2), He asserts that his task force made "no
attempt to delete any recommendations from the listing"™ but merely
collected "all of the reccmmendations into a central document". (ld. at 2)
According to Kellogg, this listing was then combined with those of other
offices into "a document which later became known as Draft 1" of the Action

Plan. The fact is, however, that the substance of the pertinent IE

Recommendations do not appear in Draft 1 of the Action Plan, Nor do they

appear in Draft 2, which Kellogg alsc asserts to have been comprenensive.
Thus, while Kellogg asserts that the "Martin report" recommendations
.
were forwarded to the Steering Committee for review, there is no evidence
that they were considered since they do not appear in Draft 1 or 2.
Moreover, no member of the Steering Committee has been produced by the
Staff to show that the pertinent IE Recommendations were considered or to
discuss the technical bases upon which they were rejected if they were
considered. The only clear and objective evidence is that the substance of
the IE Recommendations are not included in the Drafts 1 and 2 listings of
"all" recommendations. Thus, one should conclude on the basis of Kellogg's
own description of the process that they were not considered.

Further, since the substance of the IE Recommerdations appear in none
of the drafts of the Action Plan, there is no evidence that they were
considered by the Commission 1itself.

UCS believes that the record must be reopened in order to take evidence
on the issues discussed above, all of which have the potertial to affect
the outcome of the case and relate to issues of safety significance, They
cannot be resolved on the basis of the Staff's conclusory affidavits which

either fail to address the issues or offer only self-serving conclusions

which neither UCS nor the Board has been given an opportunity to probe.
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The Staff makes several other arguments which we will.briefly address.

First, they argue that the IE Recommendations are not significant to plant

safety because they were not final ccnclusions ready for implementation.

(Staff Response at 7). This is apparently .intended as support for the
proposition that the recommendations are not "in and of themselves" safety
gignificant. (Id. at 9). The Staff confuses the usignificance of the
safety issue involved with the significance of a2 document "in and of
itself". There can be no serious dispute as to the significance of these
safety issues; indesd. they are central to the UCS contentions and to the
issues which the Board must resolve, The significance of the IE
Recommendations ie that they indicate that the IE team, based upon an
evaluation of the accident and its knowledge of the day-to-day operation of
nuclear plants, made recommendations in some cases virtuelly identical to
UCS's. It is of course true that tne document does not itself go into
detail concerning the bases for these recommendations and that the IE team
had no authority to implement them (just as the authors of NURE"-0578 had
no authority to implement their "recommendations"). That is also beside
the point. What is important -to the restart proceeding is the technical
reasoning behind'the recommendations precisely because they are at variance
with the otherwise monolithic Staff line., If the Staff can stop UCS from
putting this into the record on the grounds asserted, they will have been
granted a license to suppress all but the official Staff position.

The Staff alsc asserts that the Staff witnesses "thoroughly considered
" matters covered by The Martin Report recommendations (though rnot
necessarily The Martin Report recommencations themselves) in formulating
their testimony..." (Staff Response at 10) The statement is disingenuous.
First, by use of the phrase "not necessarily," the Staff suggests that at

least some witnesses may have considered the recommendations. In fact,



-4~

-each witness swears that he was not even aware of the. recommendations.
Therefore, the truth is unequivocally that none of the witnesses considered

the pertinent IE recommendations in formulating their testimony.

Second, the ass:~..on the’ the witnesses considzred "matters covered

by" The Martin Report is also not entirely forthright, The witnesses

To the extent that the.e overlap, they

considered the UCS contentions.

presumably considered "matters covered by" the IE concerns as well.

it is clear from their affidavits that the witnesses did not

However,
consider the IE tcaT's technical reasoning nor now that reasoning related
to the accident, since they were not aware of it. Moreover, they
apparently remain unaware of the bases o= the IE recommendations even
today and at the time that they wrote their affidavits, which indicate that
their knowledge of the IE Recommendations is limited to what can be
gathered from the face of the document,

We have discussed general’y :inrou.iout this filing the content of most
of the conclusory Staff affidavits. Two of the afficavits - those by

Robert D. Martin and Walton L. Jensen - contain factual assertions to which

the following responses are directed.

Response to Affidavit of Robert D. Martin

Mr. Martin offers no basis for his assertion that the IE Operations
Team Recommendations were given consideration during the formulation of the
TMI Action Plan {NUREG-0660) other than vague references to "discussions"”
with unnamed staff members at unspecified times and to "a general
knowledge" of unspecified "related agency actions.” (Affidavit of Robert
D. Martin, at 2, 4.) Mr, Martin then attempts to describe how thé sub ject

1E Operations Team Recommendations have been or will be resolved by the
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-tasks now in the Action rlan., (Id, at 3, 4) We will address each of his
attempts sequentially.

First, Mr, Martin attempts to downplay the inconsistencies between the
IE Recommendations and the positions taken by the staff in the TMI-1
hearings and incorporated into the Action Plan. He asserts that the
recommendation concerning the pressurizer heaters "was primarily directed
towards reliable power sources for their operation and is addressed in
Task II.E.3 of NUREG-N660." (Id., at 3) This is apparently intended to
convince the Board that all of the problems observed by the IE team

.
concerning the pressurizer heaters can be cured by simply supplyirng onsite
power to the heaters. A review of the actual recommendation and the
description of the problem the recommendation was intended to resolve shows
that this is not the case.

The‘IE Operations Team recognized the role of the pressurizer heaters
in the control of reactor pressure and identified failure of the heaters
during the accident as part of the problem. The recommendatior was that
"[t]lhe pressurizer heater system should be classified as safety grade which
would assure emergency power availability and protection from failures due
to environmental’conditions." (IE Operations Team Recommendations, at 23;
emphasis added) Action Plan Task II.E.3 has not and will not accomplish
all or even most of the improvements encompassed by the recommendation.

Second, Mr. #artin asserts that the IE Operatiuns Team Recommendations
concerning "the PORV and its block valve were primarily directed towards a
general upgrading of the reliasbility of those valves." (Affidavit of
Robert D. Martin, at 3) The actual recommendations appear on pages 21-23
of the IE report and were partially quoted on page 5 of UCS's motion. Mr,

Martin then references Task II.G and II.D of NUREG-0660 as "actions

directed towards that end...." (Id.)
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Task I1.GC directs that the PORV and its block valve should be powered
from emergency power sources, It should be noted that Task II1.C does
not referance the 1E Operations Team Recommendations.

Task 1I1.D of NUREG-0660 specifies that the relief valve, safety valves,
and block valve should be tested and analyzed to demonstrate that they are
qualificed for the full range of operating and accident conditions, that the
NRC should monitor research on relief and safety valve test reguirements,
and that relief and zafety valves siould be equipped with a reliable valve
position detection Qevi:: or a reliable indication of “low in the discharge
pipe. This last requirement was the subject of IE recommendation C.1.a(7)
(1E Operations Team Recommerdations, at 14) which is separate and distinct
from IE recommendations C.1.,¢(2) and C.1.c(3) that the PORV and its block
valve be upgraded to safety grade equipment. Thus, the IE team recommended
both that the PORV and block valve should be safety grade and that other
actions, such as installation of flow -indicators. should be mandatecd.

Therefore, it is clear that Tasks II.D and 1I.G of NUREG-0660 have ngt
and will not accomplish all that was recommended by the IE Operations Team
since these do not reguire upgrading of the valves to safety grade.

Third, Mr. Martin asserts that the IE recommendation for a "lock-in
feature for [the) ESFAS was primarily directed towards precluding premature
resetting of components important to safety by [the] cperators."
(Affidavit of Robert D. Martin, at 3; empiasis added) UCS agrees. Mr.
Martin then references NUREG-0560, Tasks I.A.2, I.C.5, I.C.6, II.B.4,
I1.K.1, 1.A.1.1, I.C.1, and TI.E.5.2, as "agency actions directed toward

87 (14.)

precluding such premature manipulations by the operators....
The IE Operations Team Recommendation which discussed the "jock-in"
feature is number C.1.b(6) and appears on pages 19-20 of the Operations

Team Recommendations. The fact is that not one of the eight Action Plan
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/
-Tasksg referred to by Mr. Martin bears the slightest resemdlance to the

original IE recommendation, nor would any of them "preclude" premature
resetting of components important to safety by the operators -- the

asserted goal of the recommendation.

Of the eight tasks, one, Task II.K.1, does not reference any of the IE

Operations Team Recommendations. Five, Tasks I.A.2, I.C.5, I.C.6, II.B.4
and I1.C.1, reference the IE Operations Team Recommendations, but the
references are all to recommendations other than recommendation C.1.b(6)
which concerns the "lock-in" feature for the ESFAS. The remaining two,
.

Tasks I.A.1.1 and II.E.5.2, relerence all of the C.1.b series of
recommendations, of which there are seven,. (IE Operations Team
Recommenc stions, at 17-20) Task I1.A.1.1 sets forth the requirements
applicable to the shift technical advisor and the entire description of the
Licensee Actions required ‘s to "hire and train shift technical advisors."
(NUREG-0660, at I.A.1-4) Task II.E.5.2 describes & task force to be
estzSlished by NRR to provide a short-term assessment of the transient
response of operating B&W reacturs, Task II.E.5.2 requires no action by
Licensees,

The "reasoning" that Mr. Martin relies upon to assert that these eight
tasks form the basis for corcluding that the IE recommendation for a
"lock-in"® feature for the ESFAS has been or will be resolved is impossible
to discern from his affidavit or otherwise to deduce.

Finally, Mr. Martin asserts that the ILC recommendations for safety
grade incore thermocouples and pressurizer level and temperature
instruments "were directed towards increasing the reliability and utility
of these instrument systems under adverse accident conditions.” (Affidavit

of Robert D. Martin, at 3) This assertion appears to be consistent with

the IE Operations Team Recommendations and the description of the problenms,
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-except in the case of the reliability of the Jincore thermocouples. "The
licensee did not place confidence in the readings because the thermocouples
are not safety grade designated. The thermocouples proved to be reliable
and informative." (IE Operations Team Recommendations, at 12)

The six tasks of NUREG-0660 referred to by Mr. Martin as "agency
actions toward that end” of increasing the reliability and utility of the
instruments (Affidavit of Robert D. Martin, at 3) reference the C.l.a
series of IE recommendations, of which there are a totzl of seventeen (17).
(IE Operations Team.Recommendations. at 12-17) Those tasks might arguably
be used as a basis for concluding that the original IE recommendations will
be satisfactorily resolved at some future date., However, they can not be
used to support a conclusion that the original IE recommendations have been
resolved. While Mr. Martin may be satisfied to speculate on whether the
original IE recommendation may be resolved at some unknown future time, the
Commission ras instructed the Board to determine, in part, whetheir the
modifications implemented at TMI-1 are sufficient to allow restart. Thus,
Mr. Martin's affidavit does not answer the relevant question,

Finally, we note that Mr, Martin states that the IE investigation team
"krew that {[the IE recomrendations) would, in many instances, duplicate
specific or general actions already being ccnsiderec or in progress.”
(Afficavit of Robert D. Martin, at 2) Mr, Martin's letter of f:ztober 10,
1979, transmitting the IE ONperations Team Recommendations stated that
"(t]hose recommencations whicn have been marked with an asterisk("®) are
those which we believe are already in progress.” All of the IE
recommendations on which UCS based its motion to reopen, except one,lg/ are
decignated as recommendat: on: which Mr. Martin now swears were koown to

duplicate actions already being considered or in progress, This is an

important point because the Staff attempts to make much of the assertions
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.that "no technical basis is given for the recommendation made" and that the
1E Operat.ons Team report "contains no significant information or
argumentation."” (Affidavit of Donald F. Sullivan, at 2; Affidavit of James
H. Conran, at 3) If the IE Operations Team knew or believed, albeit
erroneously, that their recommendations were duplicative of actions already
being considered or in progress, there would have been 1little or no
incentive to include an extended discussion of the technical basis or

argumentation to support the recommendations,

Response to Affidavit of Walton L. Jensen, Jr.

Two afficavits by Mr. Jensen were attached to the Staff's Response; we
address here the affidavit concerning UCS Contention No. 5 regarding the
PORV and its dlock valve,

Mr. Jensen states that he has examined the IE Operations Team
Recommendations numbered C.1.¢(2) and C.1.¢(3) concerning the PORV and its
block valve and that his previous testimony is ‘unaffected by those
recommendations. (Affidavit of Walton L. Jensen, Jr,, at 2) Mr., Jensen
gives only one épecific reason for that conclusion - namely, that the IE
Operations Team statement tnat "This valve [PORV] as attached to the
pressurizer presents a potential single failure when need[ed] to protect
ageinst cver pressurization at low temperatures (NDTT)," is not applicable

to TMI-1. As support for this assertion, Mr. Jrnsen lifts one sentence out

117, o

the NRC Safety Evaluation of * endment No. 56 to the TMI-1 license™ °* The

TMI-1 (Overpressure Mitigating System] OMS is both redundant and
functionally diverse.” (Id.) Mr. Jensen seriously misleads by
misrepresenting the Staff's evaluation of the OMS and by ignoring other

statements in the IE Operations Team report.
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The Staff's July 2B, 1980 SER supporting License Amendment No, S6
differs significantly from the Staff's (and its consultant's) evaluation of
the OMS, The evaluation of the TMI-1 OMS was performed by A.C. Udy, EGAC
1daho, Inc., and the Plant Systems Branch of NRC's Division of Cperating
Reactors, These two evaluations were transmitted to R. Reid, Chief,
Operating Reactors Branch #4, DOR, by letter cated November 2, 1979. (A
copy is attached because this was not provided to the Board and the parties

by the Staff)

Among the uignificant differences between the November 2, 1979 and the

Ld

July 28, 1980 SERs are the following:

1. The July 28, 1980 SER approves the TMI-1 OMS. 1In contrast, the
November 2, 1979 SER states, on page 2, that

The Metropolitan Edison Company's proposal
for a low temperature overpressure
mitigation system for the Three Mile
Island, Unit 1 does not meet the intent of
the NRC criteria in the areas of
electrical, instrumentation, and controls.
It fails to meet the criteria on the basis
that (a) operator action will be required
within ten minutes after detection of o~
specific transient, (b) the system dces not
have redundant channels and may be
susceptible to a single failure, and (¢)
the system does not satisfy the IEEE
Std-279 and seismic requirements,

Thus, the PORV which is one half of the "redundant and diverse" OMS
referred to by Mr, Jensen, does not meet the Staff's criteria.

2. In the July 28, 1980 SER, the "redundant and diverse" OMS consistc
of the single PORV and the nitrogen or steam bubble in the prgssurizer in
conjunction with operator action., Administrative controls are used in an
attempt to preclude transients where operator action is neeced in less than
10 minutes. In the November 2, 1979 SER, on page 1, a defense-in-depth

approach is outlined, i.e., design and install plant systems to mitigate
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.the consequences of overpressure transients and. implement administrative

controls to guard against initiating overpressure tra.sients.

3. The November 2, 1979 SER notes, on page 2, that pressure alarms
should be installed to give the operator direct indication that a low
temperature pressure transient is in progress and that the RCS pressure is

on a trend to exceeding the 485 psig setpoint of the PORV. In contrast,

the July 28, 1980 SER approves the installation of an alarm that will alert

the operator oniy after reactor coolant pressure ciceeds 485 psig. This is

significanat because, in accepting the use of operator action as a

mitigation measure, the Staff criterion was purported to be that "No credit

can be taken for operator action for ten minutes after “he operator is

aware of a transient." (July 28, 1980 SER, &t 3, emphasis added) The

times specified in bcth SERs are calculated from the time the transient
begins (at an initi.! RCS pressure of 275 psig) until the time PORV action
is needed (when RCS pressure reaches 550 psig). Thus, if the operator is
not aware of thc transient until RCS pressure exceeds 425 psig and the PORV
does not open, there may be more than cne transient where operator action
is necessary in substantially less than 10 minutes, which violates the
Staff's requireménts.

Mr. Jensen made no attempt to explain these and other discrepancies
between the two SERs which indicate that the TMI-1 OMS is not "redundant
and diverse" within the correct meaning of those terms and, therefore, does
oresent a single failure potential when needed to protect against
overpressurizatien at low temperctures.

Mr. Jensen also igrored other statements and information in the IE
Operations Team report. For example, in the description of the problem
that led to the recommendation that the PORV (and all valves and

attachments that constitute the reactor coolant pressure boundary
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HOW UCS WOULD PROCEED IN A REOPENED PROCEEDING

The Board directed UCS to explain, in view of the Staff's
affidavits, how UCS would proceed in a reopened proceeding and
hypothecate a different result. (Memorandum and Order Directing
Intervenor Responses Regarding Sholly and UCS Motions to Reopen
Record, October 13, 1981, at 3). Our response to this Board
direction is being served only on the Board members and Mr. Sholly.
UCS believes that this response should be treated in the same
manner as cross-examination plans were during this proceeding.
The attached response can be served on the other parties after
ei~her the reopened proceeding is concluded or the Board decides
not to reopen the proceeding. To disclose it to the other
parties now, particularly the Staff, would seriously prejudice

UCS' ability to nroceed in the manner described therein.

CONCLUSION

For the reasons discussed herein and those in UCS's original

motion, UCS urges the Board to reopen this record.

Respectfully submitted,

s ey
44(\ | LUNL o~

Ellyn R. Weiss

Harmon & Welss

1725 1 Street N.W.

Suite 506

washington, D.C. 20006
Counsel for the Union of
Concerned Scientists

da*ed: October 30, 1981
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FOOTNOTES . :

"NRC Response in Opposition to Sholly and UCS Motions to
Reopen the Record and for Further Relief" n.l1l5 at €. (Herein-
after "Staff Response.")

"The task force obtained copies of all documents that could

be identifi=d as containing recommendations or commitments

by IE. The recommendations were then placed into an outline
which had been provided by the steering group for the Three
Mile Island Task Action Plan. In the initial compiling of

the outline, there was no attempt to delete any recommendations
from the listing but merely an attempt to collect from
available sources all of the recommendations into a central
document. Following the completion of this listing, an initial
screening of those commitments and recommendations was

made by the tdsk force to remove those items which did not
appear to increase the health and safety of the public.

An example of an item removed in this initial screening is

an early retirement provision for investigators. Following

the initial screening, the listing of commitments and
recommendations was combined with other offices listings into a
document which later became known as Draft 1 of the Three

Mile Island Action Plan." (Kellogg Af idavit at 2.)

Defined in Webster's New Collegiate Dictionary, 1977, as
"to differ in opinion."

The Board has asked for specificity with respect to issues

and interrogatory responses. The pertinent guestions and
answers were attached to the "Union of Concerned Scientists
Moticn to Reopen Record, to Permit the Taking of Depositions,
and for Costs Against the Staff." See also the UCS Motion, fn.
at 11, wnich relates each interrogatory to the relevant UCS
contention. Further discussion is provided in the attached
affidavit of Robert D. Pollard.

Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-124, RATI-73-5, 358, n. 19 at 365 (1973);
ALAB-138, RAI-73-7, 520 (1973).

See Affidavits of Jensen, Sullivan and Conran.

Both the Licensee and the Staff downgrade the significance

of the IE team's views on the general grounds that they came
from a division with resprusibility over the operational aspects
of nuclear plants rather than from NRR, which handles licensing.
On the contrary, UCS views this as a virtue rather than a

fault. In contrast to the theoretical testimony presented by
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most of the staff witnesses on these contentioas, the IE
recommendations come from a group which is familiar with

the manner with which design influences operational safety

in a practical sense and whose rncommendations came directly
out of their investigation of the accident and the manner

in which the operators performed in conjunccion with the
equipment during the accident. Neither Mr. Jenssn nnNnr Mr.
Sullivan's testimony was based on an analysis of the accident;
both would have given the same testimony before th2 accident
as afterward.

Mr. Martin states that these tasks are "among others." Since

Mr. Martin has not specified the "others," UCS has not identified
them, especially since the examples given have little if any
relationship to the original IE recommendation and are presumably
the best Mr. Martin could cite.

Copies of the eight Action Plan Tasks are attached to the Board's
copies of this' pleading.

The one exception is recommendation C.l.a(l7) concerning safety
grade pressurizer level and temperature instruments.

"Safety Evaluation by the Office of Nuclear Reactor Regulation,
Low Temperazture Overpressure Mitigating System for Three Mile
Island Nuclear Station, Unit No. 1 Supporting Amendment No. 56
to Facility Operating License No. DPR-50," July 28, 1980. The
Staff provided the Board and parties with this SER by copy of a
letter to Mr. R.C. Arnold from Robert W. Reid, dated July 28,
1980. Until now, the Staff has not referred to this SER during
this proceeding. The quoted sentence appears on page 5 of the
ll-page SER.



