UNITED STATES OF AMERICA NeL
VUCLEAR REGULATORY COMMISSION
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Issuance of Orders to Cintichem, Docket No. 50~%4
Incorporated, Authorizing Disposition of
Component Farts and Terminating Facility REQUEST FOR HEARINJ
License No. R=-87 and

PETITION TO INTERVENE

e

Pursuant to 10 CFR §2.714, the New York State Department of
Environmental Conservation ("DEC") hersby petitions the “uclear
Requlatory Commission ("NRC") for an order(s) granting a hearing and
leave to intervene and participate as a party in any proceeding
which is held related to the approval of Cintichem, Incorporated's
October 19, 1990, plan for decontamination of their facility and
disposa! of radicactive components, or some alternate disposition
plan for the facility and the granting of Orders authorizing
implementation of the approved plan and terminating the facility
license and any further NRC jurisdiction over the facility,

The name of the persons to whom communication regarding this
petition should be addressed and upon whom service of all pleadings

or other documents should be made are:

Susan C. Quine Paul Merges

Senior Attorney Bureau of Radiation

Office of General Counsel Division of Hazardous Substances
New York State Department Regulation

of Environmental Conservation New York State Department of

50 Wolf Roaa = Rcom 608 Environmental Conservation
Albany, New York 12233~1500 50 Wolf Road - Room 510
(518/485-846€6) Albany, New York 12233

(518/457-2225)

As grounds for its Petition to Regquest a Hearing and Leave to

Intervene, DEC respectfully alleges that:

2AR°' 2808 34888000




(1) Petitioner is a duly constituted Department of the

Government of the State of New York.

(2) Pursuant to Section 274 of the Atomic Energy Act, an
Agreement between New York State and the Atomic Energy Commission
[now the Nuclear Regulatory Commission ("NRC") ] was entered into,
effective October 15, 1962, and as amended, said Agreement provides
that the NRC shall discontinue regulatory authority in New York
State under Chapters 6, 7, and 8 and Section 161 of the Atomic
Energy Act,

(3) Petitioner is the agency of the State of New York which
shares responsibility for the administration of NRC's agreement
state program and has Jjurisdiction to regulate discharges of
radioactive aterials to the environment pursuant to the
Department's authority under the Environmental Conservation Law
("ECL") Articles 3, 17, 19 and 27, and the Department's promulgsted
rules and regulations at 6 NYCRR Part 360, 380, 750-75%7 and 703 to
regulate the release of radicactivity to the environment and
consistent with its authority relating to by-product materinls,
source materials and special nuclear materials in quantities not
sufficient to form a critical mass in a manner consistent with
Section 274 of the Atomic Energy Act of 1954, as ameonded.

(4) Petitioner is the Department of the State of New York
responsible for the administration of the State's Environmental
Conservation Law ("ECL"). It is the agency most intimately involved

with and responsible for analyzing environmental impacts. The



Petitioner's resources, expertise and familiarity with the locale ot
the proposed project will be of considerable assistance to the NRC.

(5) Petitioner is the Department of the State of New York
having jurisdiction over the State Pollutant Discharge Elimination
System ("SPDES"), pursuant to ECL Article 17, Titles 7 and 8 and &
NYCRR Parts 750-757, and the United States Environmental Protection
Agency, pursuant to Section 402 of the Clean Water Act, has
determined that the Department's SPDES purmit program fulfille the
requirements of the National Pollution Discharge Elimination Systen
("NPDES") .

(6) Petitioner is the Department of the State of New York with
jurisdiction to regulate discharges of pollutants (including
radicactive materials) into the waters of the State and with
authority to maintain the cleanliness and purity of such waters
pursuant to the Clean Water Act, ECL Article 17 and 6 NYCRR Parts
380, 703, 750-757.

(7) Petitioner is the Department of the State of New York with
jurisdiction over the i .intenance and safeguarding of the air
resources of this State from pollution and with the power to abate
#nd prevent air pollution in the State r-rsuzit tu ECL Article 19
and Section 116 of the Clean Air Act, ¢ U.8.C. §7416.

(8) In Mz 1989, Petitioner entered into a letter of agreement
with the NRC fcrmalizing the understanding of the NRC and the State
of New York regarding jurisdicticn at the Cintichem site (copy
attached as Exhibit A).



(9) On June 6, 1990, the Petitioner and Cintichem entered into
an Order on Consent (copy attached as Exhibit B) addressing
radiocactive contamination in ground and surface waters at the
facility and continued commercial and manufacturing operations at
the facility. Petitioner and Cintichem agreed in paragraph 12
therein that "any activity to be undertaken by Respondents
[(Cintichem] in furtherance of decommissioning pursuant to NRC
license amendment or order shall be exclusively governed by NRC
except to the extent NRC commits any such matter in writing to be
regulated by the Department."

(10) This request for a hearing is made as a formal means of
registering DEC's responsibilities and concerns as noted above and
formally preserving the rights of DEC in respect to these
proceedings to ensure DEC's interest in the decommissioning process
can be adequately represented. DEC is confident that ~lose
communication can be assured between DEC staff and NRC staff by
virtue of our agreement state status and the course of dealing that
was established pursuant to the 1989 Letter of Agreement as well as
at the time of the Order on Consent was negotiated.

(11) If a hearing is granted, DEC's interest cannot be
adequately represented by any cother party to the proceeding.

(12) Granting DEC's request for a hearing and party status will
not result in any prejudice to, or substantial additional burden

upon, any existing parties, and is in the public interest.



WHEREFORE, Petitioner respectfully requests that the NRC grant
a hearing and grant the New York State Department of Environmental
Conservation full party status to this proceeding.
Respectfully submitted,

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

JoJn . Qi

Susan C. Quine
Senior Attorney

Dated: redgurw /'y, 199/
Albany, New Yor

Office of General Counsel
U.8. Nuclear Regulatory Commission
washington, DC 2055%

Mr. Philip Yachmetz, Attorney for Cintichem
Senior Counsel

Hof fman-LaRoche

340 Kingsland Avenue

Building 85

Nutley, New Jersey 07110-1199
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WETTER OF AGREENMENT

Thit {¢ to confirm the generd! sgjreement reached curing @ Septemder 23, 1987
pesing between the U.5. Nuctlesr Regulatory Commission staff ant two &gencies
¢ +ap State of New York, the Depuriment of Lador eng the Daparsment of
syisonments] Conservation, regarding Jjurisdiction over astivities ot

ne Cintichem, Jnc. fagility & Tuxeso, New York and the impact of that
Jurisziction on inspection ang enforcement activities concucted by the
respective sgencies. As a resvlt of that meeting end previous ciscussions,
the gpencies egreed that there was 4 need to formalize the uncersianding of
KBS ang State of New York jurisgicticn at the Cintichem site ang to estabifsh
¢ prasedure for the interactich anc coordination between the respective
acercies on inspection and enforcement activities,

e R
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A, With regard 1o statytory authority 4t 13 undersiond that:

(1) The NRC has exciusive jurisdiction over the Cintichem restarch
reactor pursuant to 10 CFR Part §0 and NRC License No. R=8l;

(2) The possession and use of special nutlear materia! cutside of |
the resedrch resstor ‘s covered by NRC License Ne, SNM-638 ang
13 150 under the exclustve furisgdiction of the KRC. This
Jurisdiction extengs to any ares of the Cintichem site where
SNM is possesses or used.

(3) The State of New York, through an agreemtnt betweern the NRC
and the State pursuent to Section £76 of the Atomic Energy
Act, has exclusive jurisdiction over the possession and use
of byproduct miterial enywhere on the Cintichem size,
exclusive of the reector; and

(4) Nothing in this Letter of Agreement changes or mogifies in
any way the stisutory jurisciction of the NRC an¢ the State
of New York.

T

Given the aforementioned jurisdictions, the following has been
agreed to regarcing irnspection activities,

(1) Reactor operetions suthorized uncer NRC License R+81 will
continue to be inspested exclusively by NRC;

() The possession and use of byproguct meterial uncer New York o
State License Numter 729-0322, such &% the production of
radiopharmaceuticals where the presence of SNM 15 not expected,
will continve o be inspected exclusively by the State; and



The remaining sreds of the Cinticher site, where the use of
pyproguct materidl uncer Siete Vicenss and special nuclear
material under NRC Licenss SHM=5633 is not physicslily
sesarable, will be subjest to inspesticn by hoth the NRS
and the State. Eech of the three &gencies will enforce
their respective regulations, as applicable.

We further agree that, with resoect to sisvation B.(3) ebove,

tre following preocedures will povern the dstivities with regard
L0 onsite inspections:

f 14

.\‘l

Each of the three agencies will notify the others of their
{rtent tu condust an fnspestion &t % Cintichem fagitity:

Each of the three agencies reserves the right to accompany
the agency conducting the fnspettion, on the inspestion;

The three agencies will cocrdinate erforcement &ctions on
§ cise~by=case basis in erger to mirnimize €uplication or
inconsistent inspection findings, ¢isesfons, orders, civil

penaltfes, etc., in arees of cua) responsibility. Each of the
three sgencies reserves the right to purtue further enforcement
getion if it is reguires by law or ctherwise deemeZ necessary,

ang

Copies of licensee responses to enfe-cement actions by the
agency conducting the inspaction will be provided to esch
of the other agencies. The three agencies will meke & good
faith, best efforts attemps to come to timely agreement as
to the scceptability of the Vicenses's corrective actions.
However, the agency conducting the inspection will have

final responsibility for the acceptadility of the corrective
actions. Eacn agency reserves the right to obtain edditiona)
information from the 1icensee as pernitted by law, if required

or otherwise desmed necessary by this agenty.

FOR THE U. §. NUCLEAR REGULATORY COMMISSION

Malcoim R. Knapn.%ar 7
Division ¢f Radiatidn Safety and St{;;uar:s
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

B Tl S ——

In the Matter of Viclations of the
Environmental Conservation Law ("ECL"),

Articles 3, 17, 19 and Parts 201, 380, 703, ORDER ON CONSENT
780-787 of Title 6 of the Official Compilation
of Codes Rules and Regulaticns of the CASE #D200059005

State of New York ("6 NYCRR") by:

CINTICHEM, INC., and MEDI-PHYSICS, INC.,

Respondents.
WHEREAS *

L The New York State Department of Environmental
Conservation ("Department") is the Department of the State of New
York having jurisdiction over the State Pollutant Discharge
Elimination System ("SPDES"), pursuant te Environmental
Conservation Law ("ECL") Article 17, Titles 7 and 8 and 6 NYCRR
Parts 750-757, and the United States Environmental Protection
Agency, pursuant to Section 402 of the Clean Water Act, has
determined that the Department's SPDES Permit Program fulfills
the requirements of NPDES.

2. The Department is the agency of the State of New York
with jurisdiction to regulate certain discharges of radioactive
materials to the environment pursuant tn the Department's
authority wunder the ECL, and consistent with its authority
relating to by-product materiale, source materials and special
nuclear materials in guantities not sufficient to form a critical
masse in a manner consistent with Section 274 of the Atomic Energy

Act of 1954, as amended.




3, The Department is the agency of the State of MKew York
with jurisdiction to regulate discharges of pollutants fincluding
radicactive materials) into the waters of the State and with
authority to maintain the cleanliness and purity of such waters
pursuant to the Act, ECL Article 17 and 6 NYCRR Parts 380, 703,
750-7%87.

Q. The Department is the agency of the Stat: of New York
with jurisdiction over the maintenance and safeguarding of the
air resources of this State frcm pollution and with the power to
abate and prevent air pollution in the &State pursuant tu ECL
Article 19.

. The Department is the agency of the State of New York
with Jjurisdiction pursuant to ECL Articles 3, 17 and 19 and the
Department’s promulgated rules and regulations at 6 NYCRR Parts
380 and 703 to regulate the release of radioactivity to the
environment,

6. The New York State Department of Labor (“DOL"),
pursuant to the Labor lLaw, Section 27, General Business Law,
Article 28-D and 12 NYCRR Part 38 regulates certain of
Respondents’ activities regarding the use and presence of
radicactive material at the facility including buildings 2 and 4,
and pursuant to 12 NYCRR Section 38,22 has issued License
No. 729-0322 in respect to the possession and use of by-product
material,

T The respective jurisdictions of the Nuclear Regn'latory
Commission and the State of HNew York are reflected in the May,

1989 Letter of Agreement which is attached and made apart hereof
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as  Appendix A, 1t sets forth the wunderstanding of the
signatories as to the jurisdictions of the agencies.

8. Putsuant to Section 274 of the Atomic Energy Act, an
Agreement between New Yotk State and the Atomic Energy Commission
Inow the Nuclear Regulatory Commission ("NRC")] was entered into,
effective October 1%, 19€2, and as amended, said Agreement
provides that NRC shall discontinue regulatory authority in New
york State under Chapters 6, 7 and 8 and Section 161 of the
Atomic Energy Act with respect to: A. By-product materials; B.
esurce materials; and C. Special nuclear materials in quantities
not sufficient to form a critical mass. Consistent with the
Atomic Energy Act, the said Agreement does not provide for
discontinuance of any authority (and the Commission retains |
authority and respongsibility) with respect to the construction
and operation of any utilization facility.

9. Cintichem, Inc., is a wholly-owned subsidiary of
Medi-Physice, Inc. Cintichem, 1nc., and Medi-Physics, Inc.,
hereinafter rteferred to as "Respondents", own, operate and/or
maintain control over a radicpharmaceutical manufacturing
facility, consisting primarily of a 5 megawatt research reactor,
radioisotope production laboratories and low-level radicactive
waste storage areas, which encompasses an area of approximately
100 acres in the County of Orange, Town of Tuxedo, State of
New York ("the facility" or the "site"),

10, Respondents allege, and the Department does not
concede, as follows: the NRC, pursuant to the Atomic Energy Ack,

hae licensed Cintichem, Inc. to cperate the nuclear reactor and
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hot cellsé pursuant to NRC License R-81. .he initial license was
| {ssued to the Union Carbide Cotporation, construction having been
| completed in 1959, The plant was fully operational by 1961. The
license was transferred in 1981 to Unien Carbide Subsidiary B
(UCS). the initial license was renewed through June 30, 2000 by
NRC's order of September 28, 1984, and, as renewed, transferred
from UCS to Cintichem, Inc. by NRC's order of July 2, 1985. The
1984 License renewal included an environmental assessment by NRC.
The NRC's Finding of No Significant Impact, dated September 14,
1984 concluded that continued operation of the reactor will not
lead to changes in effluents released from the facility to the
environment, and will not result in any significant environmental
impacts on air, water, land or biota in the area. Respondents’
reacter is licensed pursuant to Section 104 of the Atomic Energy
Act, and is a "utilization facility" as defined at Secticn ll(ce)
thereof. The reactor utilizes and Respondents’ License SNM-639
authorizes use and possession of special nuclear material by the
licensee in a gua-+ity more than sufficient to form a critical
mass.

11. The Union Carbide Corporation, Respondents’ predecessor
in interest, consented to the Department’'s is.uance of an Order,
dated September 13, 1978, wherein it agreed, among other things,
to limit the emission of airborne Iodine-131 to the atmosphere to
not exceed 12 curies per year and to make every effort to keep
the emission of lodine-131 below the level of one curie per month
until the Department established a new emission limit for

Iodine-131.



12. Respondents voluntarily shut down the reacter on

February 9, 1990. ©n February 13, 1990, the NRC issued an Order
Modifying License which modified NRC Licenses R=81 and SNM-639
and prohibited the re-start of the vreactor ptior to NRC
authorization. On April 4, 1990, Respendents announced that they
do not intend to re-start the reactor and that they will seek NRC
approval of a plan to decommission Buildings 1 and 2 at the site
and, to the extent appropriate, approval from DOL. This Order
recognizes that as and wher “he NRC approves such a plan, the
Department will proceed to «zitify this Ovder as appropriste to
accommodate decommissioning procedures authorized by NRC and, to
the extent appropriate, by DOL. Any activity to be undertaken by
Respondents in furtherance of deccmmissioning putrsuant to NRC
license amendment or order shall be exclusively governed by NRC
except to the extent NRC commits any such matter in writing to be
regulated by the Department, Respondents have reserved all
rights to be heard with respect to any such medification.

13. This Order recognizes that Respondents will be
modifying their commercial manufacturing operations at the site
to phase out substantially all such operations at Buildings 1 and
2 (except for repack” jing of Molybdenum-89 and Xenon=133) within
€0 days and to continue operations at Building 4 in a
substantially similar mode as in the past several years: product
research and development and production and/or redistribution of
¢inished radiopharma- ceutical produnts, including, but not
limited to, various "cold kit" radiopharmaceutical preparation

kits, the filling cf technetium 99m generators and a Xenon gas
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production line. The types of airborne radicactive emissions
from this building will continue to consist primarily of
Xenon-133 and, to a lesser extent, lodine-125, 1lodine~131, and
other noble gases. Aitborne emissicns of all radionuclides other
thar tenon, argon and krypton from Building 4 will not exceed the
maximum permissible concentration ("MPC") as averaged over the
previous twelve consecutive months at the point directly before a
discharge is made into the air pursuant to 6 NYCRR Part 360, and
the Xenon, argon and krypton limit will be as further specified
in paragraph 11 of this Order. Except as noted above, where
there is a mixture in air or water of more than one radionuclide,
the limiting values for purposes of 6 NYCRR Section 360.9 shall
be determined in accordance with 6 NYCRR Part 3680, Appendix §,
Note a (1).

14. on June 4, 1984, the Department issued a SPDES permit
(4NY0O004464) to Respondents for their was.ewater system discharge
to the Indian Kill Brook at outfall 001 and for their non-contact
cooling water discharge to the storm drain thence to the indian
Kill Reservoir at outfall 002 for the period July 1, 1984, to
June 30, 1989. The SPDES permit prohibits the discharge of
industrial or radioactive wastewater at outfall 002, A timely
filed SPDES permit renewal application is pending before the
Department.

15. ©On December 14, 1989, Respondents first notified NRC
Region 1 and on December 18, 1989 advised the Department of
radioactive contamination at manhole S-4 at the facility. The

Department alleg:s and Respondents do not concede that on
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Oetober 16, 198§, groundwater which infiltrated the Building 2
bagement contained radioactivity in concentrations from 1.5
10" to 1.8 x 10? microcuries pet ailliliter, which are between
§ 000 and 60,000 times the MPC level (3 x 107°) established in
6§ NYCRR §380.9 for mixtures of radionuclides for which either the
jdentity or the concentration of any tradionuclide is unknown,
The Department further allieges and Respondents do not concede
that: (&) Respondents did not notify the Department that there
was & discharge of radicactive material to an uncontrolled area
as teguired by 6 NYCRR §380.7 wuntil December 19, 1989 and
therefore were in vislation of that section during that time; (b)
since October 18, 1989, the uncontrolled discharge caused or
contributed to instances of exceedences of the ambient
groundwater standards established in 6 NYCRR §703.5(a)(2)(4v)
pursuant to ECL §17-0501. (i.e., the standards «f raw water
guality for radioactivity is 1000 picocuries per liter gross
beta.); and (¢) an identified source of the wuncontrolled
discharge of radicactive materials to the groundwater was leaks
in the hot cell ventilation duct.

16. ©On pecember 19, 1989, and Januvary 2, 199%0. the
pepartment conducted an inspection of Respondents’ facility and
collected groundwater sampies from the area marked $~4 on the map
attached and made a part hereof as Appendix B. sampling point
§-4 is located up-gradient and in line of flow to the Indian Kill
peservoir which is being used as a drinking water supply for
nearby residents., The Department alleges and Respondents do not

concede that analysis of the water samples at §-4 indicated that
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the samples contained iodine-131 at concentrations exceeding the

ambient groundwater standards estabiished in 6 NYCRR
§703.5(a)(2)(iv). Respondents allege and the Depactment does not
concede that no radicactivity in excess of standards passed

beyond the site boundary.

17, During an extreme rain event on Februaty ¥, 1990, from
| 12:30 a.m. until 8:30 a.m., Respondents made thrtee separate
| discharges of water (of approximately 10,000 gallons each)
containing radicactive materiales from the retention pond (8§-12)
through outfall 002. The Department alleges and Respondents do
net concede that these discharges were in violation of the
effluent limitations in SPDES permit #NY0004464 as they included
radicactivity in discharges to the Indian Kill Reservoir, which
were prohibited by the terms of the permit,

18. The Department alleges and Respondents do not concede
on February 9, 1980, the concentratien of iodine-131 in water
; pumped from the (8-3) storm drain was also measured and found to
' exceed the ambient groundwater standards established in 6 NYCRR
. §703.5(a)(2)(iv). This water was treated L, ion-exchange and
released through SPDES permit outfall 001.

1¢., The Department alleges and Respo dents do not concede
that on February 10, 1990, Respondents vio.ated the effluent
limitations in SPDES pe-mit ¢NYON04444 when unkuthorized
discharge of water from the retention pond, including water fronm

the &-3 and 8-4 storm drains, containing Ilodine-131 and other

radiocactive material was discharged through outfall 002 to the

indian Kill Reservoir.
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20. The Departmrnt alleges and Respondents It not concede
that on Februaty 13, 1990, the coriratration of lodine~131 in
ground watet collected from well dr lling at MWS exceeded the
ambient groundwater tanda ‘de r stablished in € NYCRR
§703.5(a)(2)tiv). (MWS is iden.“‘fied on the map attached and
made a part hereof as Appendix C.)

21. The Department alleges and Respondents do not concede,
that as described in paragraphs 15 through 20 inclusive,
Respondents violated the following provisions of the ECL and
rules and cegulation promulgated thereunder:

ECL $8 17-0501, 17-0805, 17-0807%, 17-0811, 17-0701,
17-0803, and 6 NYCRR §§703.%(a)(2), and 751.1,

22. The Department alleges and Respondents do not concede,
that as described in paragraphs 185 through 20 inclusive,
Respondents failed to make every effort to keep radiatinn
exposure in uncontrolled areas as low as practicable in violation
of 6 NYCRR §380.4(a).

23, 6 NYCRR §6§201.2(a) prohibits, except as provided in
§201.6, any person from commencing construction of an air
contamination &ource ot proceeding with a modification without
having a valid permit to construct issued by the Commissioner.

24. 6 NYCRR §201.2(b) prohibits the operation or use of an
air contamination source unless the owner has a valid certificate
to operate (or is operating pursuant to an order of the
Department). The Department alleges and FRespondents do not
concede that Respordents do not have a DEC certificate to operate

the air contamination sources they currently operate at the
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(A) As to the airborne radicactive emissions from
Buildings 1 and 2 (Emission Point 2-A, as identified in Appendix
A cf this Order):

(1) there shall be no coraercial manufacturing
operations except for repackaging of radioisotopes involving
molyhdenum-99 and xenon-133 at Buildings 1 and 2, and airborne
radicactive emissions shall not exceed the following:

(a) Meclybdenum=99 : MPC;

(b) Xenon-133: (i) through the 60th day
after the effective date of this order, the limit shall be as
specified by the NRC licenses as now in effect or hereafter
modified, (ii) after the 60th day after the effective date of
this Order, MPC;

(e) 1lodine-131: not to exceed 170
millicuries per month;

(d) all other emissions shall not exceed the
limits specified by the NRC licenses as now in effect or
hereafter modified.

(2) the limits of subparagraph (A)(l1) of this
paragraph shall be modified (by modification to this Ord~r) as
appropriate to be consistent with the exercise of jurisdiction by
MRC as and when there is such an exercise,

(B) Airborne radioactive emissions from Building 4
shall be governed as follows:

(1) Until futher determined pursuant ¢to this
subparagraph emissions of Xenon-133 and other noble gases from

emission point 28 in Building 4 shall not exceed the limits
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specified in the 1968 0LOH letter i.e., the release of argon,
krypton, and xenon to an uncontrolled area shall not exceed 50
times the limits set forth in Table #3, Schedule 11, Column 1,
Appendix 1 of Part 16 of the New York Sanitary Code (superseded
Ly 6 NYCRR §380.9, Appendix 5). within 4% days after the
effective date of this Order, Respondents shall submit to the
Department an approvable demonstration that this emission (or any
nther emission limit Respondents propose at that time), when
combined with all other airborne radiocactive emissions from the
site, will meet the reguirements of 6 NYCRR §380.3(b) congistent
with the technical specifications reflected in the NRC licenses,
This demonstration must include: (i) doce estimates showing that
the emissions will not result in doses that exceed the limits of
6 NYCRR §380.4 and (ii) a specific and detailed description of
measures taken to ensure that the amount of all radioactive |
materials discharged through emission point 2B is as low as
practicable. The Respondent’s submittal and the Department’s
determination upon this submittal shall be governed primarily by
10 CFR §§20.105 and 20.106 and NRC Regulatory Guide 1,109 as well
as by 6 NYCRR Part 380, The procedures of Paragraph XII1 of this
Order apply to this submittal except that the Department must
notify the Respondents of approval or disapproval of the initial
submittal within 30 days;

(2) Airborne emissions of all radionuclides other
than Xenon-133 will not exceed MPC averaged over the previous
twelve months at the point of discharge pursuant to 6 NYCRR

Part 380.
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(3) wWithin 10 days after the effective date of
this Order, Respondents shall install thermeluminescent
dosimeters ("TLD") at the locations indicated on Appendix B. The
dosimetry system used ({including the selected gphosphor
composition and the read ocut instrument and procedures) must have
a sensitivity of 0.5 millirem. At each of the locations, an
array of at least three TLD elements shall be installed at a
height btetween 0.6 and 1.3 meters above ground level, within one
meter of the existing chain 1link fence. The TLDs shall be
replaced at 30~day intervals. The TLDs collected from the field
shall be read within seven calendar days of collection and the
results reported to the Department within five business days
after Respondents’ receipt of results of the readings from the
provider of the reading service. Reports of results must include
documentation of calibration, all raw data, calculations and
correct.ons made (including those for fading), and an estimate of
the error.

(€) all other airborne emissions of radioactive
materials from all emission points at the facility shall meet the
requirements of 6 NYCRR §380.3(b);

(D) Respondents shall report to the Department, by no
later than the 15th day of the next succeeding month, the total
activity, by radionuclide, of radicactive material released
through emission points 2A and 2B (as identified in Appendix B of
this Order);

111, Respondents shall continue to implement the

ventilation duct and ground and surface water (adiocactivity
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monitoring plan that is presently in place at the facility,
consisting of the following measures:

{1) sampling S5-4 and the nine on-site monitoring wells
on a weekly basis;

{2) monivoring of air pressure in and around the hot
cell ventilaticn duct on a weekly basis;

(3) sampling of ground water and surface water from
the other sampling points on-site on a weekly basis;

(4) reportiny available sampling data on a weekly
basis to the Department;

{8) treatment by ion exchange at 8-4 until the water
in 8~4 tests below 10% MPC for seven consecutive days before ion
exchange treatment;

(6) daily sampling of the reserveir at the intake
peint to the filtration system, until such time as all water
testing on-site shows levels below 10% of MPC for seven
consecutive days prior to testing, at which time reservoir
sampling shall thereafter be conducted on a weekly basis;

(7) sampling of groundwater from S-4 and the
monitoring wells on the site to determine the effectiveness of
the repairs that were made to the hot cell ventilation duct in
December 1989 and January 1990, Groundwater from §-4 shall be
sampled daily and groundwater from the monitoring wells on the
site shall be sampled three *imes a week until the concentration
of radionuclides in the samples <collected from 8-4 and all
monitoring wells are below 10% of MPC and do not increase for

seven congsecutive days. After that time, samples are to be
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collected weekly. 1If the concentration of radionuclides in any
sample collected exceeds 10% of MPC, daily sampling of 8-4 and
thrice-weekly sampling of all monitering wells shall be resurad
until the concentration of radionuclides in the samples collected
from S-« and all monitoring wells are below 10% of MPC and do not
increase for sesen consecutive days;

(8) g¢amma isotopic analysis of samples from S-4, 5-°3
and all the monitoring wells at a sensitivity such that the

detection limit is at least 1 x 1078

microcuries per milliliter
for 1-131; namma isotopic analysis of all other samples at a
sensitivity such that the detection limit is at least 0.1 MPC for
1-131.

(9) Respondents shall notify the Department no later
than one hour after the occurrence of any of the following:

(a) the detection of a fivefold or greater
increase in the concentration of any radionuclide as compared to
the average concentration of that radionuclide in the previous
two samples collected from the same sampling point;

{(b) the detection of any radionuclide at a level
greater than 10 percent of APC not previously detected at that
samplirg point since February 9, 1990; and

(e) the detection of concentrations of any
radionuclide at or above MPC,

Iv. Airborne Emission Evaluation Program ("AEE Program").
(A) Within 15 days after the effective date of this

oOrder Respondents shall retain an independent third party to

prepare and submit a work plan for evaluating the airborne

e T s e

.
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emissions of all radicactive materials from all operations at the
facility (the "AEE Prograa"), within 30 days after the
Department’s approval of that third party, Respondents shall
submit the AEE Program to the Department, The AEE Program must
be approved by the Department in accordance with Paragraph XI1 of
this Order and must include procedures for the following:

(1) identifying all airborne emission points and
all airborne emissions;

(2) wevaluating the effectiveness of Respondent'’s
methods for determining the rate and total activity of each
radionuclide in airborne emissions;

(3) accurately determining the 1rate and total
activity of each radionuclide in airborne emissions;

(4) wevaluating the effectiveness of Respondent'’s
methods for determining the radionuclide collection efficiency (a
numerical measure of the percentage of radicnuclides and other
contaminants removed by the emissic control equipment) of the
existing emission control equipment and accurately determining
the efficiency of the existing emission control equipment,
including the standards and NRC regqulatory guides to be applied;

(5) evaluating the soundness, integrity, and
effectiveness of all wventilation systems for areas in which
radiocactive materials are wused, transported, processed, or
stored; and

(6, developing preliminary designs for any needed
replacements or modifications of the existing ventilation systenm,

includin emission control and monitoring systems, necessary to
g E
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ensure compliance with applicable regulations and to keep
emissio~s of radioactive material as low as practicable.

iB) In the event that Respondents will continue the
repackaging activities described at paragraph II(A) of this Order
for more than 270 days after the effective date of this Order,
Respondents shall submit to the Department the AEE program work
plan contemplated by subparagraph (A) of this paragraph with
respect to such activity concurrent with the application for
permit for those emissions;

{C) The AEE Report must be submitted to the Department
75 days after the Department’s approval of the AEE Program. The
AEE Report must include the following:

(1) the results and conclusicons of the
evaluations reqguired in paragraph IV(A);

(2) an analysis of the degree to which airborne
emissions of radicactive materials are as low as practicable;

(3) recommendations and preliminary designs for
the replacement or improvement of emission control and monitoring
equipment;

(4) procedures to ensure that airborne emissions
of radicactive materials are as low as practicable and procedures
to ensure compliance with all applicable rules and regulations of
the Department,

(D) WwWithin 30 days after the Department’'s approval of
the AEE Report, or within 270 days after the effective date of
this Ordet, whichever is later, the Respondents shall submit to

the Department complete application(s) for all required permits



and/or certificates for airborne emissions including those which
are necessary to implement the recommendations in the approved
AEE Report.
V. vue of outfalls 001 and 002 (in SPDES Permit
¢ NY00044€4) shall be in accordance with the following:
(A Respondents shall immediately cease using outfall
002 for any discharges of effluent and surface water runoff from
002 to Indian Kill Reservoir except as authorized pursuant to
this paragraph V. Respondents shall continue to divert water
from the retention pond to outfall 001 consistent with the
following:
(1) Respondents shall continue to sample and
discharge from the retention pond to 00i as follows:

(a) Make all discharges from the retention
pond in a batch mode to the 001 discharge point to the Indian
Kill Creek downstream of the reservoir, in accordance with an
established written procedure to be approved by the Department,
following sampling and gamma spectral analyses to ensure that the
radioactive content is below the applicable MPC's,

(b) In the event that heavy rains or surface
run-off to the retention pond requires that, to preserve its
integrity, the retention pond be emptied or lowered, prior to the
completion of the analysis, on a batch basis, continuous pumping
to the 001 discharge point may begin, 1In that case, sampling and
analysis of the holding pond shall be done on an hourly basis

until the batch release process can be re-established.
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{¢) Respondents shall immediately upon
detection notify the Department (by telephone within one hour; by
written means as soon as reasonably possible) should any
radiocactivity be measured above background levels in the
retention pond or at §£-1, or, should any unanalyzed release from
the retention pord occur to the Indian Kill Reservoir, For
purposes of this notification the sensitivity of analysis shall
be such that at least 0.1 times the applicable MPC’'s can be
detected.

(2) wWithin 15 days after the effective date of
this Order, Respondents shall submit to the Department in a good
faith, objective proposal for interim diversion of §-7 water away
from the retention pond. The proposal shall provide an
evaluation of alternatives which shall reflect appropriate
engineering and environmental considerations, including time for
completion and cost factors. Within 15 days after Respondents’
submittal the Department must notify Respondents of approval or
disapproval of the proposal; as and when approved by the
Department the proposal shall be deemed part of this Order.

{3) Pending completion of the proposal
contemplated by subparagraph V(A)(2), if storm water flow
emergency circumstances arise under which reliance on the
approved method for emptying the retention pond (as set forth in
subparagraph V(A)(1l) of this Order) will not enable preservation
of the physical integrity of the retention pond, or when storm
water in-flow to the tetention pond exceeds the 700 gallons per

minute pumpout capacity from the retention pond, whichever occurs
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first (the "emergency condition") Respondents sha.l :mmediately
s¢ notify the Department (immediately by telephone, and by
written means as soon as reasonably possible) and thereafter
proceed as follows: (i) excavate a temporary modification to the
stream channel at 5-7 to divert storm flow at 8S-7 from the
retention pond and to the reservoir; (ii) immediately after the
emergency condition ceases to exist, Respondents shall restore
the strearm channel at 8-7 to its condition prior to the temporarty
modification and shall immediately so notify the Department by
telephone and written means; {(ii.) during the emergency condition
diversion, Respondents shall perform grab samples once every four
hours, testing for parameters identified in paragraph V(A)(l)(¢)
and suspended sclids and pH,

(4) wWithin 270 days after the effective date of

this Order, Respondents shall submit to the Department a complete

application for a SPDES permit reflecting a proposal for the
permanent diversion of all flows which enter the retention pond
to 1Indian Kill Brook, The diversion at §5-7 away from the
retention pond into Indian Kill Brook may be incorporated into
the SPDES application for the permanent diversion. The
completion and maintenance of the permanent diversion, will be
incorporated as a condition 1. the SPDES permit.

(B) The concentration of radionuclides in wastewater
released through outfall 001 of SPDES permit #NY0004464 shall not
exceed MPC when averaged over the year and for mixtures of
radionuclides, the sum of the ratios rule in 6 NYCRR §380.9(1)

shall apply. Respondents shall report to the Department, by no



later than the 15th day of the n.xt succeeding month, the total
activity, by radionuclide, of radicactive material released
through outfall 001. Discharges of radionuclides through outfall
001 shall be sampled as follows: (A) Routine grab samples shall
be collected and analyzed biweekly; all samples shall be
rollected in the 001 outfall before the discharge enters the
Indian Kill; and (B) At least two grab samples representative of
the discharge shall be collected and analyzed prior to the
discahrge of the contents of the process water tanks thrtough the
001 outfall.

Vvi. Within 30 days after the effective date of this Order,
Respondents shall retain gualified independent, third parties to
conduct the Audit Studies set forth in subparagraphs VI(A) and
(B) (as to all such similar matters, paragraph VIII of this Order
applies). The Audit Studies must be signed by both an
independent third party who is a professional engineer licensed
to practice by the New York State Department of Education and an
independent third part- who is a certified health physicist.
Within 21 days after the Department’'s acceptance of third parties
to conduct any of these Audit Studies, the Respondents shall
submit to the Department fur approval an Audit Study Work Plan
detailing how each such ftudy is to be conducted, including
milestones for completion of identified component activities (to
include achieving completion of all Audit Studies within three
months of approval by the Department). The Audit Study Work Plan
shall be undertaken for purposes of assisting the Department in

administering applications for permits pursuant to paragraph II
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of this Order. The Audit Study Work Plan must identify those
activi.ies that have already been wundertaken in response to
srevious orders or directions from the Department, the NRC, or
the New York State Department of Labor., The Department will give
due consideration to any treports which are prepared by the
cintichem External Audit Board and any reports which are required
as a result of the exercise of Jjurisdiction by NRC, as
satisfaction of the requirements of this paragraph. Any such
treports may be substituted for the studies required pursuant to
the Audit Study Work Plan upon the approval of the Department,
The Audit Study Work Plan will be reviewed and approved by the
Department in accordance with Paragraph XII of this Order. Oon
approval, the Audit Studies Work Plan becomes a part of this
Order, and non-cc.upliance with these work plans will constitute a
violation of this Order, The Audit Studies shall be the subject
of completed reports submitted to the Department for approval not
later than the due dates approved in the Audit Study Work Plan,
The Audit Studies shall address the following:

(A) An analysis of operations related to commercial
manufacturing at the facility (including management, operation,
and maintenance practices and contingency plans) to assess their
effectiveness in preventing environmental contamination,
maintaining releases of radiocactive materials to the environment
as low as practicable, and detecting and responding to
unintenticnal releases and failures of facility structures. This
analysis must include recommendations for improvements and

modifications to facility management, operation, and maintenance
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procedures and facility contingency plans to increase
effectiveness in those areas,

(BY An environmental audit of the ocperations related
to commercial manufacturing at the facility to identify and
guantify all releases to the environment which are known upon the

exercise of due diligence correlated to the applicable

'environmental regulations, and assessed as to the degree which

the facility is complying with applicable regulations,

vVIii. The Respondents shall develop and implement a remedial
program addressing radicactivity in groundwater and soil at the
site which remedial program shall include a Remedial

Investigation, and if the Department determines it is necessary

‘on the bassis of the existence of a threat to the environment

taking into consideration applicable environmental criteria, a

'Feasibility Study (as contemplated by paragraph XVI of this

Order), design and implementation of the selected remedial
alternatives and operation, maintenance and monitoring of the
selected remedial alternative for all radiocactive contamination
at the facility; provided, however, that such remedial program
shall not encompass matters governed by decommissioning of
Buildings 1 and 2 pursuant to NRC license amendment or order,
except to the extent NRC commits any such matter in writing to be
regulated by the Department.

VIII. Respondents shall employ gualified personnel or shall
retain professional consultante, contractors, laboratories,
guality assurance/quality control personnel and data validators

acceptable to the Department to perform the technical,
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engineering and analytical obligations required by this Order.
The experience, capabilities and gualifications of the firms or

individuals selected by Respondents shall be submitted to the

'Department within 10 days zfter the effective date of this Order,

‘or within 10 days of the selection of the proposed firms ot

individuals, whichever is later. The Department's approval of

these firms or individuals shall be cbtained prior to initiation
of any activities for which the Respondents and such firms or
individuals will be responsibie.

IX. Within 30 days after the effective date of this Order,
Respondents shall make available to the Department all data
within their possession and control regarding environmental
conditions on-site and off-site and other information described
below, wunless such data have previously been provided to the
Department or the Department advices the Respondents that such
data are not necessary to be submitted based on the Department’'s
reviev of the data at the Respondents’ facility.

(A) A brief history and description of the Site;

(B) A comprehensive list and copies of all existing
relevant reports (including all annual reports submitted to the
United States Nuclear Regulatory Commission) with titles, authors
and subject matter, as well as a description cf the results of
all previous investigations of the Site and areas in the vicinity
of the Site, including ccpies of all available topographic and
property surveys, engineering studies and aerial photographs.

X. Wwithin 60 days after the effective date of this Order,

Respondents shall submit to the Department a Remedial
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Indian Kill Reservoir and the Indian Kill Brook downstream of the
1001 outfall for radicactive content as necessary;

w (4) Characterization of the vertical and
ihorizontal extent of surface and groundwater contamination at and
‘emanating from the site;

(D) A health and safety plan for the protection of
persons at and in the vicinity of the Site during the performance
of the Remedial Investigation which shall be prepared in
accordance with applicable standards and reviewed and approved by
a certified health physicist. Supplemental items shall be added
to this plan by the Respondents as required by the Department as
necessary to ensure the health and safety of all persons at or in
the wvicinity of the site during the performance of any work
pursuant to this Order.

X1, As provided for in paragraph X111, the Department shall
notify Respondents in writing of its approval or disapproval of
the Remedial Investigation Study Work Plan and if the Respondents
should submit any necessary revisions. As and when the Plan is
approved by the Department, Respondents shall perform the
Remedial Investigation Study in accordance with it.

XII. The Department shall review each of the submittals
made by the Respondents pursuant to this Order, and shall notify
the Respondents in writing of its approval or disapproval of the
submittal. All approved submittals shall be attached to this
Order and shall become an enforceable part of this Order. 1If the
Department disapproves a submittal, it shall so notify the

Respondents in writing, and shall state the reasons for its
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disapproval., Within 30 days of receiving wsitten notice (or such
longer time period as is designated by the Department in the

written notice) that its submittals have been disapproved,

'Respondents shall make a revised submittal which addresses and

‘resolves all of the Department’'s stated reascns for disapproving

the first submittals. After receipt of the revised submittal,

the Department shall notify the Respondents in writing of its

approval or disapproval of the revised submittal, 1f the
Department disapproves the revised submittal it shall so notify
the Respondent {: writing, and shall state the reasons therefore.
1f within the following 15 days, the parties cannot resolve their
differences, either party may reguest that the dispute be settled
in accordance with the dispute resclutior procedures set forth in
Paragraph XXIV of this Order.

XIII. In accordance with the time schedule contained in the
approved Work Plan, Respondents shall perform the Remedial
Investigation anA submit the status reports and other
deliverables as defined in the Work Plan and identify any
additional data that must be collected. The Remedial
Investigation Report shall be prepared and certified by an
engineer licensed to practice by the State of New York, who may
be an employee of a Respondent, or an individual or member of a
firm which is authorized to offer engineering services in
accordance with Article 145 of the New York State Education Law,
who shall certify that all activities that comprised the Remedial
Investigation were performed in full accordance with the approved

Work Plan.
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X1v. After receipt of the Remedial Investigation Report,

'the Department shall determine if the Remedial Investigation was

conducted and the Report prepared in accordance with the Work

Plan and this Order., As provided for in paragraph XII, the

Department shall notify the Respondents in writing of its

japproval or disapproval of the Report,

XV. The Department reserves the right to reguire a
modification and/or an amplification and expansion of the
Remedial Investigation and Report by Respondents if the
Department determines, as a result of reviewing data gererated by
the Remedial Investigation or as a result of reviewing any other
data or facts, that further wovtk is necessary.

XVI. 1f the Department determines in accordance with
patagraph VII of this order that the investigations pursuant to
paragraphs Vi, VI1 and/or X of this Order indicate that
remediation is necessary, Respondents shall prepare a feasibility
study to evaluate appropriate remedial measures, After review
and approval of the selected remedial measures by the Department,
Responden's shall develop a remedial action plan for
implementation of the remedial measures, and, upon approval of
this plan by the Department, the Plan shall become an enforceable
part of this Order.

The Department shall notify Respondents in writing of
its approval or disapproval of the feasibility study and remedial
action plan in accordance with paragraph XII cof this Order.

XVIil. The Department shall have the right ¢to obtain split

samples, duplicate samples, or beth, of all substances and
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materials sampled by Respondents and the Department shall also
have the right to take its own samples., Respondents shall make
available to the Depatrtment the results of all sampling and/or
tests or other data generated by Respondents with respect to
implementation of this Consent Order, and shail subtmit these
results in the status reports regquired under the Work Plan,

XVI11. Respondents shall provide notice to tne Depertment at
‘least 10 business days in advance of any field activitics other
than routine sampling, tc be conducted pursuant to paragraphs X
and XVI this Order. Field activities may proceed with less than
10 business day's advance notification, if agreed to by the
Department or its authorized representatives and may proceed
immediately if Respondents determine safety or environmental
considerations reguire immediate work, provided, however,
Respondents will immediately notify the Department of the werk
and scope of the work.

XIX. In addition to the permits or other approvals required
pursuant to paragraph I1 of this Order, Respondents shall obtain
whatever other permits, easements, rights-of-way,
rights~of-entry, approvals or authorizations are necessary to
perform Respondents' obligations under this Order.

XX. Respondents hereby consent to the entry upon the Site or
areas in the vicinity of the 8ite which may be under the control
of the Respondents;, by a duly designated employee, consultant,
contractor or agent of the Department or any State agency
provicded the identity of said consultant, contractor or agent of

the Department has previously been supplied to Respondents and
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suitable confidentiality protections have been arranged for

purposes of inspection, sampling and testing ai 1 to ensure

Respondents’ compliance with this Order. buring implementation

of the Remedial Program, Respondents shall provide the Department
with suitable coffice space at the site, including access to a

telephone, and shall permit the Department full access to

‘relevant records and job meetings.

XX1. Within 45 days after the effective date of this Order,
Respondents shall obtain and provide to the Department financial
assurance in the form of an irrevocable letter of credit in the
amount of five million dollars ($5,000,000) for the completion of
wotk as described in paragraphs 11, 111, 1V, VI, VII, X, XI,
X131, and XVI of this Order and for any repairs, remediation or
mitigation work determined to be necessaty. Respondents shall
establish an irrevocable standby trust fund, with an initial
deposit of one thousand dollars ($1,000.00). The irrevocable
letter of credit and the irrevocable trust fund agreement shall
meet the following reguirements:

(A) Letter of Credit
(1) 1s didentical to the wording specified in
Appendix D for letters of credit, which is attached heretoc and
made a part hereof;
(2) 1Is issued by a New York State or federally
chartered bank, savings bank, or savings and loan association,
which has its principal office in New York, unless otherwise

approved by the Department; and
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(3) 1s accompanied by a letter from Respondents
referring to the Letter of Credit by number, issuing institution

and date and providing the following information: the name and

‘address of the facility and/or site wnich is the subject of the

Order and the amount of funds securing the Respondents’

performance of all their obligations under the Order.
(B) Standby Trust

(1) 1Is identical tco the wording specified i.
Appendix E, which is attached hereto and made a2 part hereof;

(2) The irrevocable standby trust fund shall be
the depository for all funds paid pursuant to a draft by the
Department against a letter of credit or payments made under the
performance bond as ditrected by the Department;

(3) The trustee shall be an entity which has the
authority to act as a trustee and whose trust operations are
regulated and examined by a federal or New York agency;

(4) 1s accompanied by an executed certification
of acknowledgment that is identical to the wording specified in
Appendix F.

XX1I. Respondents shall establish and maintain the standby
trust fund wuntil terminated by the written agreement of the
Department, the trustee and Respondents, or of the trustee and
the Department if Respondents cease to exist. Respondents shall
maintain the letter of credit until the Department provides
written notification to Respondents that the financial assurance
is no longer required for compliance with this Crder. 1In the

event that the Department determines that Respondents have failed
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‘to perform any of their obligations under this Order, the
‘Department may proceed to have the financial assurance deposited
:into the standby trust; provided, however, that before the
fDepartment draws on the leiter of credit the Department shall
inotify Respondents in writing of the obligation(s) which they
|have not performed, and Respondents shall have a reasonable time,
‘not to exceed thirty (30) calendar days, unless approved in
‘writing by the Department, to perform such obligations(s).

XXIII. At any time, Respondents may apply to the Department
to substitute other financial assurances 4in a form, manner and
amount acceptable to the Department.

XX1V. Dispute Kesolution.

(A) The Department and Respondents shall attempt to
resolve expeditiously and informally any disagreements concerning
implementation of this Order or any ~ork required under this
Order. In the event any dispute arising under this Order is not
resolved expeditiously thr- _gh informal means, either party,
desiring dispute resolution wunder this paragraph, shall give
prompt written notice to the other party.

(B) Within ten days after the service of notice of
dispute pursuant ‘o this paragraph, the party which gave the
notice shall serve on the other party a written statement of the
issues in dispute, the relevant facts upon which the dispuv'v is
based, and factual data, analysis or opinion supporting its
position, and all supporting documencation on which such party
relies (hereinafter called the "Statement of Positien"). The

other party shall serve its Statement of Position, including
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supporting documentation, no later than ten days after receipt cf
?the complaining party's Statcment of Position. 1In the event that
these 10-day time periods for exchange of Statement of Position
may cause a delay in the work being performed under this Order,
;the time periods may be shortened upon and in acvcordance with
‘notice by the Department,.

(C) 1In the event that the dispute has not been
resvlved within § days after the exhange of statements of
position, Department staff shall refer the dispute to the
Commissioner f(or designee thereof) who shall determine either:
(1) a resclution of the dispute; or (2) that a hearing is
required to resolve a question of fact, in which latter case the
dispute will be forwarded to the Department’s Office of Hearings
for an expedited hearing consistent with relevant provisions of 6
NYCRR Part €21.

(D) An administracive record of any dispute under this
paragraph shall be maintained by the Department. The record
shall include the written notification of such dispute, the
Statements of Position served pursuant to the preceding
subparagraph, a record of hearing in the event a hearing is held,
and any other relevant information. The record shall be
available for review by all parties,

(E}! Upon review of the administrative record, (he
Commissioner (or designee) shall issue a final decision and order
resolving the dispute. With respect to the final determination
cf the Commissioner (or designee), the Respondents shall have

those rights granted pursuant to Article 78 of the Civil Practice

e m o
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Law and Rules (CPLR) of New York, provided that &« Petition is
:filed within ten days of the receipt cf final decision and order
issued by the Commissioner or his designee. 1In the review of any
dispute wunder this paragraph, either by the Commissioner or
pursuant to Article 78 of the CPLR, the Respondents shall have
the burden of proving that there is no rational besis for the
Department's position., The invocation 2f the procedures stated
in this paragraph shall not extend cor postpene the Respondents’
cbligations wunder this Order with respect to the disputed items,
unless and wuntil the Department finde, or the Court orders,
otherwise.

XXV. Respondents shall not suffer any penalty under any of
the terms of this Order, or be subject to any proveed'ng or
actions for any remedy or relief if it cannot comply with any
requirements hereof because of an act of God, war, or other
condition as to which negligence or willful misconduct on the
part of the Respondents was not a proximate cause, including but
not limited to, delays attributable solely to weather conditions
or difficulties in obtaining necessary easements, permits
(assuming Respondents have actively, timely and in good faith
proceeded to obtain such permits) or rights-of-way. An act of
God is an unforseeable disaster arising exclusively from natural
causes which the exe.cise of ordinary human prudence could not
have prevented., This provision shall in no way excuse delays 0.
failures to perform which are the result of increased cost
expenses. Respondents shall within five (%) days nctify the

Department in writing when it obtains knuwledge of any such
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condition and shall include in such notice the measures taken and
 co be taken by Respondents to prevent or minimize any delays and
shall reguest an appropriate extension or modification of the
terms of this Order. Respondents sghall have the burden of
proving that an event is a defense to compliance with this Order
'pursuant to this section. Failure to give such notice in a
‘tively manner shall cvonstitut. & waiver . € any claim that a delay
is not subject to nenulty pursuan  to th‘s section,

XXV1. The failure of the Respondents to comply with any term
of this Order shall be a vivlatioen of this Order and the ECL.

XXVil, Penalties. In respect of the aforesaid alleged
violations, a civil penalty in the amcunt of $300,000 (three
hundred theousand) is hereby assessed against Respondente, which
amount shall be paid by Respondents to the Nepartment net later
than 20 days after the effective date of this Order.

XXVI11. Respondents shall be liable for payment of the sums set
torth be.l asg stipulated penalties for each day or part thereof
that the Respondents are ian wviolation of the submittal
trequirements of paragraphs 11, III, IV, V, VI, VII, X, XI, XI1I,
and XVI of this Order and continue to accrue through the final
day of correction of any violation. A submittal shall be dermed
to have been made when postmarked or provided to a private
courier service and submittals shall be sent as pruvided in
paragraph XXXVI of this Order. All penalties begin to accruc on
the first day the Respondents are in violation of the terms of
this Order. The following stipulated penalties shall be due and

payable within fifteen days of receipt of notification from the
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(A) Written communications shall be by United States
postal Service, by private courier service, or hand delivered as

‘!ollows:

(1) Communication from Respondents shall be made

as follows:

(a) Marc Gerstman, Esq.
Deputy Commissioner and General Counsel
New York State Department of Environmental
Conservation
50 Wolf Road
Albany, New York 12233-18540

(b) Director, Bureau of Radiation
New York State Department of Environmental
Conservation
50 Wolf Road
Albany, New York 12223

(2) Conies of work plans and reports shall be |

submitted as follows:

(a) five copies tn the Director, B<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>