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INTRODUCTION

On October 26, 1982, joint applicants Arizona
Company, Salt River Project Agr.cultural Im=-
and Power District, El Paso Electric Company,
Southern California Edison Company, Public Service Company
of New Mexico and Southern California Public Power Authority
("Joint Applicants") received a complete copy of the West
Valley Agricultural Protection Council, Inc. ("West Valley")

Petition to Intervene ("Petition") dated October 14, 1982.




In addition to requesting permission to intervene,
West Valley requests that the Board (1) admit each of its
proposed contentions; (2) prepare a revised or supplemental
Environmental Impact Statement; (3) reopen the record and
hold a hearing on 1ts proposed contentions; (4) supplement
the record by incorporating therein the reports submitted
with the Petition; (5) deny the Joint Applicants' request
for an extension of the construction permit for Palo Verde
Unit 1; (6) revoke construction permits for Palo Verde Units
2 and 3; (7) deny operating license for PVNGS; and, (8)
grant such other relief as the Board finds necessary and
appropriate.

he West Valley petition comes eight years after
joint applicants filed their applications for construction
pern;ts;iﬁ more than seven years after the NRC issued the

Final Environmental Statement related to construction of

Falo Verde Units 1, 2 and 3;2/ siXx years after the NRC

issued 1its Initial Decision on the construction permit for
/

the PVNGS;E’ two and one-half years after the Joint Appli-

cants filed with the Commission an Application for operating

/

. = T - 4,
licenses for PVNGS Units 1, 2 and 3;—~ two and one-half

39 Fed Reg. 37527, October 22, 19
40 Fed Reg. 4

LBP-76-21,

45 Fed Regq.




years after issuance of the "Notice of Opportunity for

5
Hearing" in connection with the Appllcatlon;—/ and one year

after issuance of the Draft Environmental Statement related
to the operation of the Palo Verde Unlts.é/ Publication in
the Federal Register, of course, constitutes actual notice

to all persons. 44 U.S.C.A. )8 (1968); Jersey Central

’

Power and Light Co. (Oyster Creek Nuclear Generating Sta-

tion) LBP-77-58, 6 NRC 500 (1977); See also, New England

Power and Light Co. (NEP Units 1 and 2) LBP-78-18, 7 NRC 932

(1978).

The Notire of Opportunity for Hearing required
that Petition for Leave to Intervene be filed by August 11,
1980. The NRC staff issued its Draft Environmental State-
ment related to the Application for Operating Licenses in
October, 1981, and its Final Environmental Statement in
February, 1982. Because of a filing by Patricia Lee
Hourihan of a timely Petition for Leave to Intervene and a
request for hearing, an evidentiary hearing covering twelve
days was held during the months of April, May and June,
1982. The record was closed by the Board on June 25, 1982,
and the parties to the proceedings subsequently filed pro-

posed Findings of Fact and Conclusions of Law in the form of




proposed Initial Decisions. An Initial Decision by the
Board 1s pending.

West Valley alleges that its grossly untimely
petition should be granted because it is purportedly based
on recently acquired "new information" and because West

Valley allegedly had been relying upon erroneous or mis-

leading information from the NRC Staff. West Valley urges

that the "new information" and its previous reliance on
allegedly "erroneous or misleading information" satisfies
the good cause requirement of 10 CFR § 2.714(a)(l). West
Valley further contends that it satisfies the "palancing
test" called for by § 2.714(a)(1).

For the reasons set forth hereafter, Joint Appli=-
cants respectfully submit (1) there is a total lack of good
cause for West Valley's failure t file on time; (2) West
Valley fails to satisfy virtually all of the specific
criteria established by § 2.714(a)(l); and, (3) many of the
contentions and factual assertions advanced by West Valley

in error and are based on misunderstandings or misuse of
evidence previously presented to the NRC.

SUMMARY OF ARGUMENTS

There 1s no legal basis for the tardiness of
West Valley Petition in view of the extensive public

record addressing the issues raised by the West Valley

Petition beginning with the 1974 Environmental Report and




the 1975 Final Environmental Statement for construction of

PVNGS Units 1, 2 and 3.

4 Alleged reliance by West Valley on the NRC

Staff reports and representations does not provide a legal

basis for the untimely filing.

1 & & Other available means exist for protection of
the Petitioner's interest and reopening of the record is
neither required nor justified.

IV. Petitioner's participation will not assist in
developing a sound record.

V. Petitioner's 1interests will be adequately
protected by existing parties.

VI. Petitioner's participation
proceedings greatly.

Vil. Reopening of the record is unnecessary and
unjustified since the issues are not of major significance
and there 1s no genuine unresolved issue of fact.

VIII. The "Worst Case" standard which Petitioner
to apply 1s 1incorrect. The "Rule of Reason" standard
the applicable standard. The conservatisms incorporated
Joint Applicants' salt drift are more than sufficient to
meet reasonably anticipated variations in TDS concentrations
and meteorological conditions.
s Petitioner's request for revocation of the

construction permits for Units 2 and 3 1s improperly brought




in this proceeding, as is the request that the Board refuse
to extend the construction permit on Unit 1.

X. The salt drift monitoring program which Joint
Applicants have already committed to is a more suitable and
effective method than is reopening of the record for re-
solving uncertainties concerning salt drift in Joint Ap-
plicants' ER or in the NRC findings and orders.

XI. The possible geographical area of salt drift,
even under Petitioner's view, includes very little culti=-
vated land and the limited possible crop exposure does not
justify either reopening the record or the relief sought by
Petitioners.

b & & 1 The evaluaticns and criticisms by Peti-
tioner's consultants are based upon misunderstandings and
misinterpretation of the evidence which was presented to the
NRC and on misunderstandings of how the plant will be oper-
ated.

ARGUMENT NO. 1

I-A THE QUESTIONS RAISED BY WEST VALLEY ARE NOT
"NEW" AND HAVE BEEN THOROUGHLY ANALYZED IN THE
PUBLIC RECORD

West Valley contends that 1t has only recently
acquired "new infcrmation" and that this revelatory acquisi-
tion should sweep away the fact that for more than seven
vears the members who now comprise West Valley sat 1idly by
and let the proceedings continue without intervention. In

fact, West Valley's petition and supporting papers make it

-




apparent that Petitioner has not really acquired any new
information, but rather seeks to suggest different conclu-

sions than were drawn by the NRC Staff and the Applicants.

As 1s discussed in detail in Argument XII, infra, most of

the conclusions and contentions suggested by Petitioner are
the result of misunderstanding or misinterpetation of the
NRC factual record concerning salt drift.

In any event Petitioner has not cited nor iden-
tified any "new" information =-- the most that it has as-
serted is that it were not aware of "o0ld" information. Salt
depositions from cooling towers drift and their effects on
agricultural products are not new issues created first and
only for Palo Verde. Even a cursory examination of the
references cited by Petitioner's consultant Mulchi in his
Curriculum Vitae Coverage, reveals that a number of papers
and symposiums on these subjects were published or conducted
as long ago as 1972. Since that time the number of such
papers and events seem to have been on a steadily increasing
trend. Thus, in light of Petitioner's own supporting
papers, it 1is indeed hard to find any new infcrmation on
which Petitioner relies that was not available when the
notice of hearing in this proceeding was published in 1980
or when the DES-OL was published with notice seeking com-
ments from the public.

It 1s apparent that Petitioner has attempted to

state 1ts case in a manner that would invite i1nferences




salt drift depositions and their impacts have received
only brief, superficial consideration in the Pale Verde pro-

ceec .ngs. This 1s not the case with respect to cooling

tower drift.z/ The record in this proceeding on cooling

tower drift and its impacts is indeed extensive. In order
to give some concept of the depth and scope of analyses and
review of this issue by the Applicants, the NRC Staff and
the ASLB, relevant excerpts of ER-CP, FES-CP, including com-
ments on this subject by the Department of Interior, the
testimony given at t construction permit hearing, the ASLB
Initial Decision, the ER-OL and tie FES-OL are reproduced
and attached hereto as Appendix I.

A review of this record reveals some very per-
tinent information. First, 1t shows a detailed description
and explanation of the FOG computer model, the inputs into
the model, and the then existing knowledge of impacts of
salt depositions on the ecology of interest. It also shows
that to the extent the NRC Staff was unsatisfied with the
computer code description, it independently asked for addi-
tional information. It 1s alsc clear from the FES-CP that

the NRC Staff made its independent assessment of drift
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from the spray ponds (also sometimes called "ulti-
nks") and from the evaporation ponds was not con-

hese criticisms stem from a lack of information

us assumptions used by Mr. Davis as explained in
XII, infra.
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emissions and prescribed monitoring requirements in addition
to the program proposed by Applicants. The transcript of

the ASLE hearing at the construction permit stage is of in-
terest because 1t demon=t:ates that the ASLB took a special

interest in the salt disposition issues and exacted the com-

mitment of the Applicants to an expanded monitoring program.

The ASLB Initial Decision further reveals its consideration
of cooling tower salt drift and 1ts conclusion that the un-
certainties related thereto should not deter construction of
Palo Verde. Excerpts from the DES-CP for Palo Verde Units 4
and 5 are also included in Appendix I, because they also
show the NRC Staff's continued interest in this issue, and
1ts concern on the adeq v of the monitoring program. The
ER-OL and FES-OL demon: te that the effects of the changes
have 1 . fully analyzed and again the fact
that the NRC S cted its own independent review.

m all of this 1t t even argquable that salt drift and
its 1mpacts have r -en thoroughly examined throughout
this proceeding

It must - ed that the Petitioner's members
cannot claim surprise L €.'Cus or lack of knowledge about
the salt 1ssues. Most, ‘ & of the members have fa'm
acreage 1in the Buckeye 11 P& trict (BID) and are
members of that organization.

Schaper, submitted comments o -h :S=-CP and made a limited

appearance before the ASLB in the construction permit




hearings. He again na“r 4 limited appearance at the oper-
ating license hearings on April 28, 1982, an” returned to
testify as a witness on April 30th. A review of his com-
ments and testimony demonstrates his expertise in water
matters and the rights and interests of BID and its members.
Yet, at no time has Mr. Schaper expressed any interest in
salt depositions from the Palo Verde cooling towers. In
light of his statements and testimony, it is clear that the
NRC's environmental statements received a qualified review
by the qualified attorney representing the majority of Peti-
tioners' members 1n this proceeding.

Filed with this response as Appendix 1 is a ver-
batim excerpt of much of the material concerning salt drift
and the possible effect of salt drift from: (1) Environ-
mental Report - Construction Permit Stage; (2) Environmental
Report - Operatiang License Stage; (3) Final Environmental
Statement - Construction Permit Stage; (4) Final Environ-
mental Statement - Operating License Stage; (5) Draft En-
vironmental Statement -~ Units 4 and 5 Construction Permit
Stage; (6) Hearing Transcript - Construction Permit Stage;

(7) Initial Decision - Construction Permit Stage.—

8 . - .
~ Footnotes from the referenced material have been de-
leted.

Y=




FAILURE TO BE AWARE OF THE MATTERS WHICH
ARE OF PUBLIC RECORD DOES NOT EXCUSE THE
DELAY IN SEEKING INTERVENTION.

The beguiling circuity of West Valley's argument
1s apparent. Every tardy would-be intervenor is going to
have "new information" -- almost by definition. As a matter
of fact, it is probable that the more tardy the intervention
the more likely that some nugget of wisdom may be uncovered,
which has surfaced only since the proceedings were closed.
The fact that West Valley only recently retained experts to
prepare reports obviously makes the information "new" to
petitioners, even 1f to no other party. Under the foggy
logic urged by West Valley, any party could demand inter-

vention on the basis that it has "new information" merely by

delaying the preparation of ite information until long past

the expiration of the intervention deadline. Such a posi=-
tion 1s palpably untenable and is merely short-hand for:
"We're late, but here's our research and because we're late
the iniormation 1is new (at least to us) and we must there-
fore be allowed to intervene." That dizzying notion cannot
be countenanced.

In Puget Sound Power and Light Co. (Skagit Nuclear

Power Project, Units 1 and 2), ALAB-552, 10 NRC 1 (1979),
the Appeal Board flatly rejected an argument similar to West
Valley's "new information" argument. In that case, the
Board noted that although the Petitioners were fully aware

of the proposed construction in their vicinity, they did not

e




have at their disposal sufficient information on which to
base an independent evaluation of the facility's potential
impact on their interests. Rather than make their own en-
deavor to acquire such information, they chose instead to

rely upon the information expressed by the NRC Staff to the

effect that impacts would be insignificant. A few years

later, Petitioners began to doubt such information and
sought to intervene.

The Board summarily rejected intervention, chari-
tably noting "several difficulties" with Petitioners' rea-
soning, and explaining that the NRC does not purport to
guarantee the correctness of 1its ultimate conclusions. Id.
at 9. Thus, although petitioners in Skagit had "newly
avalilable information," (Id. at 4), the Board was un-
persuaded that that could provide the basis for interven-

tion.

Similarly, 1n South Carolina Electric & Gas Co.

(Virgil C. Summer Nuclear Station, Unit 1), LBP-81-11, 13
NRC 420 (1981), the Licensing Board considered a petition to
intervene where one of the major reasons proffered for the
failure to timely petition was that Petitioners' members had
"only recently educated themselves" with regard to the pro-
posed nuclear station. 1d. 422. The Board summarily
disposed of that argument by noting that the petitioners had
not demonstrated that it had exercised due diligence with

regard to 1ts rights and potential interest i1in the proceed-
e}




ing. id. at 423. Petitioners in the instant case have

likewise offered no evidence of diligence in determining

their rights or interests during the time when they could
have timely intervened in this proceeding.

The truth of the matter 1is that West Valley's mem-
bers have known for more than seven years that proceedings
were being conducted which would eventually result in the
commercial operation of a nuclear power plant. Any of the
individuals who now comprise West Valley could have taken
the time to read the information which was contained in the
ER-CP and the ES-CP seven years ago. If they had they could
then have decided whether they wished to attempt to inter-

then or at any point up to August 11, 1980. Now 1it
apparently appears to them that perhaps they should have

become involved earlier. In Puget Sound Power and Light Co.

(Skagit Nuclear Power Project, Units 1 and 2), LBP-79-16, 9
NRC 711, 714 (1979), Petitioners had also argued that

their late filing hLad been precipitated by language in the
avallable documents to the effect that the expected impacts
upon Petitioners would be "insignificant" or "trivial" and

that based upon such information they decided not{ to inter-

vene. The Board rejected that argument with the following

"When 1t evidently was
the beginning that the pror
power plant along the Skag




least touched upon or 1involved the 1in-
terests of the petitioners, it appears
that the petitioners accepted the risk
of not seeking to intervene when they
should not have taken such risk. When
at one time they felt their interests
were not being impaired, the petitioners
did not seek to intervene, and then as
time passed and they became persuaded
that their 1nterests were being jeo-
pardized, they changed thelir mind about
intervention and moved to 1intervene --
within a week of three years and five
months ldte Poor judgment or impru-
dence in the first place is not good
cause tox ldtu fl ing." (Emphasis

added. )

The information contained in the public record on
the 1ssues of salt drift and the possible effect of salt
drift 1is extensive and 1s certainly sufficiently clear to
have allowed Petitioner to make the same decision several

years ago tha chooses to make now. Under the guide-

establ.shed by the Skagit and Summer decisions Peti-

of "new 1nformation" does not excuse 1ts
waiting to seek intervention until after the hearing process
was concluded.
ARGUMENT NO.

ALLEGED ERRONEQUS STATEMENTS AND FAILURES TO

ISCLOSE BY THE NRC STAFF DO_NOT CONE ’“I"“}V E GOOD CAUSE

e I,_ -_—
major argument advanced by West Valley
imely Petition 1s that "the NRC Staff
public with erroneous or misleading

sic fact and that West Valley's

prompted 1ts previous 1lnac-

1 A
-l G-




tion." West Valley cites as legal preceaent Puget Sound

Power and Light Company, (Skagit Nuclear Power Project,

Units 1 and 2), ALAB-559, 10 NRC 162 (1979). In that case
the Appeal Board quoted from its earlier decision ir. the
Skagit proceeding wherein it considered 1 Petitioner's
argument that 1t had relied on the opinions of the Depart-
ment of the Interior and the NRC Staff that the aquatic and

socioeconomic effects of the Skagit Project would be in-

sufficient and conseqguently had failed to file a timely

petition to intervene. The Appeal Board stated in the

earlier decision:

Neither the NRC nor Interior purported
to guarantee the correctness of their
ultimate conclusions regarding impact
upon the tribes. And our examination of
the relevant jurisprudence discloses no
basis upon which such a warranty might
be implied as a matter of law. Thus, it
1s not enough for the tribes simply to
assert that they were lulled into a
false sense of security by the ap-
praisals of impact given them by In-
terior or reflected in the FES prepared
by the NRC staff. Wwhat the tribes must
additionally establish is that, whether
because of inadequate invest gation on
the part of the Federal agency or for
some other reason, they were furnished
erroneous 1nformation on matters of
basic fact and that it was reliance upon
that 1information which prompted their
own 1inaction prior to June 1978. Puget
Sound Power and Light Company, (Skagit
Nuclear Power Project, Units 1 and 2),
ALAB-552, 10 NRC 1, 9 (1979) (footnote
omitted).




The Appeal Board went on in that case to explain
what the Petitioner had to do in order to assert that it
relied on an erroneous statement of material fact:

[I]n the instance of an assured reliance
on an erroneous statement of material
fact, the memorandum should specify /1)
where that statement appeared; and (2)
when, and through what source, the
tribes first learned that the statement
was likely or possibly in error. If the
claim 1s that there was a failure on the
part of a Federal agency to disclose to
the tribes a germane fact which either
was or should have been known to that
agency, the memorandum should similarly
specify (1) the nature of that fact; and
(2) when, and through what source, the
fact first came to the tribes' atten-
tion. 1I1d. at 1C n.20.

While West Valley asserts that i1ts members "had

been repeatedly informed and had understood that PVNGS posed

no environmental threat to their farms," (Memo of Law at 8)
the fact is that none of the affidavits of the West Valley
members refers to any direct communications with the NRC
Staff. Rather, each affiant states that he and most other
farmers in the area supported the construction of PVNGS for
many years based in part on their "understanding of the lack
of concern about environmental harm from the PVNGS 1in the
EIS." See, e.g., Affidavit of Jackie A. Meck, dated Octo-
ber 1: 1982, paragraph 3. It 1is not even clear which en-
vironmental impact statement is being referred to in these
affidavits. At the time that petitions to intervene were

due i1n August, 1980, t wost recent statement available was




]
the FES-CP.Y West Valley, however, refers to the FES-OL

and the consultants' reports accompanying the Petition indi-
cate that there 1s a "substantial likelihood" thaet informa-
tion contained in the "EIS" is in error (Memo of Law at 8).
West Valley goes on to argue that such reports indicate that
"the EIS vastly understated the amounts of salt emitted

and was 1incorrect in dismissing prior salt deposition
studies as 'invalid'." 1Id. The only environmental impact
statement which discusses the applicability of prior salt
deposition studies 1s the FES-CP. See FES-CP at 5-18.  § 3
appears, therefore, that the alleged erroneous statements
relied on by West Valley members must be contained in the
FES-CP.

As to the contention that the EIS generally under-
states the amount of salt emitted, the FES-CP emphasized:
"It 1s important . . . to realize that drift model predic-
tions may differ by a factor of 10 with observed values."
FES-CP at 3-25. If West Valley's members wish now to rely
on statements in the environmental statements as the basis
for their tardiness, they must also be held to recognize
that seven years ago the salt drift predictions given in the
FES-CP were openly acknowledged to be reasonable approxima-

tions based on available technical dQata, not precise predic-

2 The DES-OL was published in October, 1981, and the
FES-OL was published in February, 1982.




tions. There 1s simply no basis for West Valley to contend
at this late date that it only recently became aware of the
p0551b111ty19/ that the predictions of salt emissions will
turn out to be lower than the actual emissions and to use
such claim as an explanation for its untimeliness.

West Valley's allegation that "the EIS" was in-
correct i1n dismissing prior salt deposition studies such as

at Chalk Point 1s totally inconsistent with the conclusions

contained in the Mulchi Report.ll/ That report specifically

admits that "the Chalk Point study can only be used as a
source of information rather directly comparable.®
(Mulchi Report at 13) (emphasis added). This 1s obviously
true for the Pittsburg Plant as well since no agricultural
crops were even grown adjacent to the plant. Id. at 15.
nally, the report by Mulchi badly misrepresents the FES-CP
1e states that "the environmental impact statement
concludes that all prior studies of such deposition
are 1inapplicable here." 1Id. at 9. What the FES-CP really
states 1s that "[t]he unique leaf morphology of many desert
coupled with the low humidity and sparse rain-

stic of the PVNGS region invalidates the use

As noted earlier, West Valley refers to a "substantial
likelihood" that the predictions on salt emissions are
understated.

2l Charles L. Mulchi, Review of the Environmental Impact
of the Palo Verde Station on Agriculture (the "Mulchi
Report" ;.




of covastal salt water cooling tower studies for comparison
purposes." FES-CP at 5-18 (emphasis added).

In view of West Valley's failure to point out any
salt deposition studies directly applicable to PVNGS which
were available in 1975 when the FES-CP was published, there
1s simply no basis for the allegation that the NRC Staff's
conclusion respecting the use of other salt deposition

studies 1s incorrect nor for the legal argument that the

farmers were lulled into a false sense of security by

inaccurate or misleading statements.
As to West Valley's general statement that the
Staff was 1ncorrect in concluding that it does not expect
impacts from salt-drift deposition (Memo of Law at 8), it
suffices to note that West Valley has not done any site-
specific studies of salt drift from PVNGS or offered any
studies on the effects of salt deposition on the types of
crops grown by the West Valley members. For example, with
respect to cotton, which the Mulchli Report states is the
most abundant crop grown in the region, it 1s stated that
"[clotton 1s listed as tolerant to solil salinity; however,
to foliar applied salts has nct been examined."
(Mulchi Report at 12). nce of any site-specific
studies, or at least reference to other specific technical
questioning the NRC Staff's conclusions, West
established that the Staff's conclusion

impacts of salt drift 1s incorrect.




Certainly West Valley has fallen far short of establishing
that its members were furnished "erroneous information on

matters of basic fact."

Finally, West Valley alludes to "other errors"

allegedly committed by the NRC Staff. Under the Appeal

Board's ruling 1in the Skagit proceeding, the burden is on
West Valley to 1identify specific statements of error.

Puget Sound Power and Light Company. ALAB-552, 10 NRC at

10. It 1is not incumbent on Joint Applicants to wade through
the reports attached to West Valley's Petition and attempt
to 1dentify any such statements.

West Valley's third and last '"good cause" argument
1s that the NRC Staff "failed to consider or disclose a
whole series of facts which, if disclosed, might have in-
duced West Valley to seek intervention at an earlier time."
(Memorandum of Law at 9.) West Valley again relys on the
Appeal Board's decision in the Skagit proceeding for the
proposition that such failure can constitute good cause.
(Id.) Little time need be spent in discussing the five al-
legations respecting facts which were not disclosed.

First, West Valley's unfounded allegation that

salinity may be significantly higher than

average values 1s completely discounted by the extensive
testimony and evidence on the cooling water source and
chemistry presented during the recent hearings. (See Argu-

ment XII(1)(A).) The discussion in Argument XII also demon-
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strates that the cooling water salinity assumed in the drift
analysis 1is 25% higher than the expacted average concentra-
tion. The very conservative concentration assumed in the

drift analysis, coupled with regular maintenance, would also
serve to compensate for potential deterioration in cooling
tower performance.

As to field studies on the effects of salt deposi-
tion on agriculture, it was not necessary for the NRC Staff
to discuss the few studies commissioned by other utilities
and referred to by West Valley, or the specific findings of
those studies. By West Valley's own admission, the Chalk
Point studies are not "directly comparable" to PVNGS because
"the Palo Verde environment is totally different from the
environment in which the Chalk Point Studies were con-
ducted." Mulchi Report at 13. For the same reason, the
Vienna studies are not directly comparable to PVNGS. As to

the Pittsburgh plant, as noted previously, no agricultural

crops were even grown adjacent to such plant. (1. at 15.)

What was considered and disclosed by the NRC Staff were the
material facts relating to PVNGS respecting the known ef-
alt deposition on vegetation. (See FES-CP §5.5.)
By such consideration and disclosure the Staff fully met its
obligations under the National Environmental Policy Act.
Finally, the substantial study of alternative
cooling tower arrangements conducted at the construction

permit stage and reported in the FES-CP in Section 9.2




dispels any notion that these matters were not properly con-
sidered at that time. It is not necessary for an applicant
to reconsider alternative system designs at the operating
license stage, or for the NRC Sstaff to reevaluate such

matters. See 10 CFR §51.21; Cleveland Electric Illumina-

ting Company, et al. (Perry Nuclear Power Plant, Units 1 &

2), LBP-81-24, 14 NRC 175, 229 (1981); Cincinnati Gas and

Electric Company, et al. (William H. Zimmer Nuclear Sta-

tion), LBP-8(0-24, 12 NRC 231, 235 (1980); Detroit Edison

Company, et al. (Enrico Fermi Atomic Power Plant, Unit 2),

LBP-79-1, 9 NRC 73, 86 (1979).

In summary, West Valley has not established that
the NRC Staff furnished the public with any erroneous in-
formation or failed to consider or disclose material facts.
Accordingly, the second and third reasons given for its
tardiness fails to establish good cause for the late filing.

ARGUMENT NO. III

THE MEMBERS OF WEST VALLEY HAVE OTHER MEANS
AVAILABLE TO PROTECT THEIR INTEREST

In its memorandum, West Valley alleges that "there
are no means =-- short of full participation in NRC proceed-
ings with all of the procedural rights of a party -- which
will protect West Valley's interests." (Memo of Law at 11).
Joint Applicants submit, however, that there are at least
two means available to West Valley's members to protect

their interest which do not require full participation by

"




West Valley. Neither of these means was discussed by West
Valley.

First, it is evident from West Valley's Petition
that its members are concerned that salt emissions from
PVNGS will have adverse effects on agricultural crops grown
by them and that the productivity of their lands will be
reduced. (Petition at 12-14.) For the reasons set forth in
Argument No. XI it seems highly unlikely that there is any
significant risk to most of the cultivated land owned by
West Valley members. Nevertheless, in a legal sense, West
Valley's contentions amount to allegations that salt emis-
sions will invade the members' interest in the exclusive
possession of their lands and/or interfere with the use and
enjoyment of their lands. Such allegations, if well founded,
would state claims for trespass and private nuisance, re-

spectively. See William L. Prosser, Law of Torts § 89

(1971). Thus, if any of West Valley's members' crops or
lands do sustain damage at some time in the future due to
salt drift from PVNGS, the members can institute an action
either for equitable relief or at law to recover for their
damages at that time.

An Arizona state court would clearly have juris-

diction to hear such allegations. See, e.g. Spur Industries

Inc. v. Del E. Webb Development Co., 108 Ariz. 178, 404 P.2d

700 (1972); Marshall v. Consumers Power Company, 65 Mich.

App. 237, 237 N.W.2d 266 (1975) (a state court has jurisdic-
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tion to hear allegations that a proposed nuclear plant would
constitute a private and/or public nuisance and, if a nui-

sance is found to exist, to order the owner of the plant to
establish measures to abate the nuisance). The availability
of a state court action provides West Valley's members with
an alternative means of protecting their interest. See

Jersey Central Power & Light Company (Oyster Creek Nuclear

Generating Station), LBP-77-58, 6 NRC 500, 512-13 (1977) (an
untimely petiticner for intervention who may institute a
proceeding for injunctive relief based on concerns similar
to those which the petitioner wishes to raise before the
Commission has an alternative means of protecting his in-
terests).

Second, as more extensively discussed in Argument
No. X, infra, Joint Applicants have committed to monitor
salt drift. If the results of such monitoring indicate that
damage 1s occurring or may occur at sometime in the future,
the NRC Staff may institute a proceeding under Section 2.202
of the Commission's rules to modify, suspend or revoke the
operating licenses. West Valley also has the right under
Section 2.206 to petition the Director of Nuclear Rcactor

Regulation to institute such a proceeding. See Jersey Cen-

tral Power & Light Company, 6 NRC at 513. The words of the

licensing board in the Oyster Creek proceeding apply here as

well: "Thus the effect of a denial of the late petition

will only be to require Petitioners to await the outcome of
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the monitoring . . . programs before requiring Licensee to
embark on a contested licensing proceeding which in the end
may prove entirely unnecessary." Id.

Access to state court and the right to petition
under Section 2.206 of the Commission's regulations offer to
West Valley two alte'native means of protecting the interest
of its members. Both procedures provide ample opportunity
for petitioners to obtain prompt and effective relief with-
out the delay and other adverse consequences which would
necessarily flow from intervention at this time.

ARGUMENT NO. IV

PETITIONERS PARTICIPATION WILL NOT ASSIST
IN DEVELOPING A SOUND RECORD.

The next factor which the Board should consider in
ruling on West Valley's petition is the extent to which the
Petitioner's participation may reasonably be expected to
assist in developing a sound record. 10 CFR 2.714(a)(1)
(iii). ror the same reasons articulated in Argument No.

V, infra, this 1is largely moot since the record which
petitioners urge they can assist in developing has been
closed since June 25, 1982. Nevertheless, out of an
abundance of caution, and because the issue can be summarily
disposed of in any event, the Applicants feel constrained to
briefly address this factor.

It is, of course, fundamental, that not just any

contribution to a record will suffice as justification for
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intervention. South Carolina Electric and Gas Co. (Virgil

C. Summer Nuclear Station, Unit 1) ALAB-642, 13 NRC 881
(1981). Rather, the petitioners must demonstrate that they
are in a position to offer a "sign: 7icant contribution."

Houston Lighting and Power Co. (Allens Creek Nuclear Gen=-

erating Station, Unit 1) ALAB-671, 15 NRC 508 (19€2).
Manifestly, West Valley has not met its burden. Indeed, as
discussed below, West Valley tacitly acknowledges that its
ability to contribute to reexamination of the issues raised
in its petition is minimal.

In Puget Sound Power and Light Co. (Skagit Nuclear

Power Project, Units 1 and 2) LBP-79-16, 9 NRC 711 (1979),

the Licensing Board stated that it was not moved to permit

intervention where the reasonable outlook for intervention

would be simply to allow someone to speculate about the pos-
sibilities or to provide only limited factual observations.
Id. at 718. Subseqguently, on appeal, the Appeals Board con-
firmed the ruling and noted:

Past experience teaches that pre-
dictions on the ability or a prospective
late intervenor to make a substantial
contribution to the development of a
sound record often rests upon little
more than rank speculation. And, so it
is here. . . . But it is wholly con-
jectural whether they will be able,
either through expert testimony or the
results of studies said now to be under-
way, to improve materially upon the rec-
ord already adduced on the environmental
effects of plant construction and opera-
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tions. . . . it seems highly unlikely
that theé “ribes [petitioners) are as yet
in a pesilion to supply any hard evi-
dence Dbearing upon their hypothesis.

. o Puget Sound Power and Light Co.
(Skagit Nuclear Power Proilzact, Units 1
and 2) ALAB-559, 10 N.R.C. 162, 171
(1979). (Emphasis ~ddecqy.

Similarly, in the instant cdse, West Valley offers
no "hard evidence" bearing on its hypothtesis. Racther,
like petitioners in Skagit, it offers meré speculation
about a number oi general "possibilitiés" and the adaonition
to do further studie:s. For example, Dr. Jav:i:' report Sum-
marizes his findir~< by conceding:

H -« reasons enumerated in this
report, additional study of the possibile
effects of salt deposition on crops near
the Palo Verde Station is in ord'r =o
that, should it be Significant, prop:r
measures could be undertaken to reduce
salt emissions during critical periods.
(Emphasis added.) Davis Report at 1.

Dr. Davis later states that predictions from the
salt dispersion model utilizeéd at Palo Verde should be con-
sidersd as very rough estimates and that salt deposition is
"possibly under predicted." (Davis Rejort at 15). ~Finally,
Dr. Davis opines: "In order to gather information on which

informed discussion can be based the monitoring of galt

deposition to crop lands around the plant should be seri-

ously considered" (Davis Report at 16;, and further that
"it appears that further de“ailed study and consideration of

salt deposition and 1iis eflects on crops around the Palo
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Verde Station is warrantca (Davis Report at 17). 1I1f Dr.

Davis had taken the time to even briefly review the public
record he wculd have found, as discussed in Argumeat No. X,
infra, that » salt drift monitoring program is already con-
templated ard that his suggestion about the value of specific
operational monitoring has been apparent to both the joint
applicants and the NRC staff for vears.

Dr. Mulchi's report is similarly more akin to
speculative hypothesis than "hard evidence." Instead of
providing anything definitive, Dr. Mulchi merely notes that
"the effects of salt deposition on tue leaves of high-value
crops such as melons, lettuce and grapes is generally un-
known. Studies to determine the response of these high-
valued crops to foliar applied salts should have been con-
ducted. . . ." (Mulchi Report at 11). Dr. Mulchi concludes
his report with the observation that "Detailed Studies
should be conducted to identify those crops which will be
impacted the greatest by foliar deposition under the full
range of salt deposition rates expected for Palo Verde."
(Mulchi Report at 19).

Dr. Golay's report adds to the speculation and
soothsayings. After detailing his perceived deficiencies in
the already-developed record, Dr. Golay admits that "the
degree to which these ommissions constitute serious in-

adequacies in the assessments embodied in the ES's [Environ-
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mental Statements] remains to be established." (Golay

Report at 2) (Emphasis added)

Quite obviously, Petitioner is not in a position
to present "any hard evidence" itself regarding its ability
to develop the record or it presumably would have done so.
West Valley's contribution to the matter has already reached
its potential. The contribution consisted of suggesting
possible guestions (apparently without thoroughly reviewing
the record first) rather than providing any additional sig-
nificant factual data. Joint Applicants respectfully submit
that such an approach is not the type of participation which
justifies or necessitates intervention.

ARGUMENT NO. V

WEST VALLEY'S INTEREST WILL BE
ADEQUATELY PRCTECTED

In considering the fourth factor from Section
2.714(a)(1), it should be kept in mind that the hearing in
this proceeding bas been coumpleted and the record closed.
The proceeding is now at the stage where the Board is pre-
paring its initial decision. Further hearings or filings by
the parties in advance of such decision are not anticipated.
Under such circumstances, the fourth factor has little, if
any, application to consideration of West Valley's Petition.

Nonetheless, even at this late stage of the pro-
ceeding, West Valley's interest will be adequately protected

by the monitoring program and the continuing enforcement
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powers of the NRC. The obvious concern of the West Valley

members 1s that salt emissions from PVNGS could adversely

affect the productivity of their lands. As is discussed in
Argument No. X, Joint Applicants have already committed to
monitor salt deposition, and the NRC will be kept informed
of the results of such monitoring. Apart from any action

that West Valley may wish to initiate as a result of such

monitoring, the <«C staff, if conditions warrant, also may
institute a p oceeding under Section 2.202 of the Commis-

sion's regulations to modify, suspend or revoke the oper-

ating licenses. West Valley's interest will thus be ade-

qQuately protected by the monitoring program and by the NRC
Staff without the necessity of intervention.

ARGUMENT NO. VI

WEST VALLEY'S PARTICIPATION WILL
EROADEN THE ISSUES AND DELAY THE
PROCEEDING

wWest Valley concedes that the grant of its Peti-
tion would delay the proceeding and indeed it would. As
noted previously, the parties are currently awaiting an
initial decision from tae Board. Assuming such decision is
issued within the next month, allowance for appellate review
could easily consume the time remaining before the August 1,
1982, scheduled fuel loading for PVNGS Unit 1. If West
Velley's Petition were granted, and further hearings were
held in this proceeding, the result would be a delay in the

issuance of a final decision of many months beyond the

=30w



scheduled fuel loading date. By Joint Applicants' esti=-
mation, pre-trial preparation, including a determination as
to what contentions should be admitted, discovery, motions
for summary disposition, including answers to such motions
and rulings thereon, and preparation of written testimony,
alone would consume six months. The conduct of the hearing,
the filing of proposed findings of fact, including responses
thereto, and the preparation and issuance of an initial
decision would require an additional five to six meonths.
The appea! process could also require six months. The re-
sult ie that if a ruling granting intervention were made in
January, 1983, it may not be until the summer of 1984 before
an initial decision is issued and the appeal process is com-

pleted.lg/

In Long Island Lighting Company (Jamesport Nuclear

Power Station, Units 1 and 2), ALAB-292, 2 NRC 631 (1975),
the Appeal Board focused on the significance of delay:
"Undeniably, the delay factor is a particularly significant

one; indeed -- barring the most compelling countervailing

12/ West Valley suggests, in order to reduce the impacts of
delay and assure that each PVNGS unit begins operation on
schedule, that the Commission may require "only limited
modifications on PVI and order that more complex and time
consuming changes be reserved for PV2 and 3." Memorandum of
Law at 14. Although a procedure similar to that mentioued
by West Valley might serve to lessen the impacts of delay.
West Valley did not offer to exclude Unit 1 from any reopened
proceeding. As noted herein, a reopened proceeding
alone, without regard to the time required to make modifi-
cations, could take until the summer of 1984.
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circumstances -- an inexcusably tardy petition would (as it

should) stand little chance of success if its grant would
likely occasion an alteration in hearing schedules." Id. at
651 (emphasis added, footnote omitted). What the Appeal
Board there said carries greater force where, as here, the
hearing has already been held and the record closed. In any
event, the arguments advanced by West Valley fall far short
of establishing "the most compelling countervailing circum-
stances."

West Valley's attempt to mitigate the impact of
delay by pinning the responsibility on APS and the NRC Staff
does not withstand scrutiny. As noted in Argument No. I
wWest Valley had ample notice of this proceeding and of the
substantive aspects of salt emissions and salt deposition
effects. It obviously chose for its own reasons, as opposed
to those suggested now, not to become involved in a timely
manner. Furthermore, West Valley has not made a convincing
showing that the issues it wishes to raise are significant.
The allegation of potentially devastating consequences
(Memo. of Law at 15) made by West Valley rests entirely on
the reports of its consultants. Those reports, as discussed
in detail in Argument No. XII, infra, contain significant
shortcomings and do not support West Valley's concern over
salt drift and its effects. To the extent that uncer-
tainties respecting salt drift and its effects exist, they

are much more effectively resolved through the planned
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monitoring program proposed by Joint Applicants and dis-

cussed in Argument No. X, infra then by a reopened pro-
ceeding.

ARGUMEIT NO. VII

REOPENING OF THE RECORD IS NCT NECESSARY AND
SUMMARY DISPOSITION IS APPROPRIATE

Should the Board deny the petition to intervene as
applicants submit it should, there is no need even to con-
sider West Valley's request to reopen the record since such
reguests are proper cnly if made by a party to the proceed-
ing.

even if the Board concludes that West

However,

Valley should be permitted to intervene, a hearing on West
Valley's contentions need be held only if the Board further
finds that West Valley has met what the Appeal Board has

characterized in several cases as the "heavy burden" imposed

on the proponent of a motion to reopen. See Metropolitan

Edison Company, et al. (T..ree Mile Island Nuclear Station,

Unit No. 2), ALAB-486, 8 NRC 9, 21 (1978); Kansas Gas and

Electric Company, et al. (Wolf Creek Generating Station,

Unit No. 1), ALAB-462, 7 NRC 320, 338 (1978). 1In a trilogy

of decisions arising from the Vermont Yankee operating li-

cense proceeding, ALAB~124, ALAB-126 and ALAB-138,12/ the

13/ Vermont Yankee Nuclear Power Corporation (Vermont
Yankee Nuclear Power Station), ALAB-124, RAI-73-5 358
(1973); id., ALAB-126, RAI-73-6 393 (1973); id., ALAB-138,
RAI-73-=7 520 (1973).
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Appeal Board set forth the principles which govern the con-
sideration of a motion to reopen the record which is filed
prior to the issuance of an initial decision. These prin=-
ciples were summarized in ALAB-138 as follows:

During the proceeding on remand,
some confusion appears to have arisen
concerning the receipt of evidence in
connection with consideration of a
motion to reopen the record. Much of
the problem may have been semantic, for
it centered on possible distinctions
among several terms such as the "rec-
ord," the "evidentiary record," and the
"hearing record."

This confusion can largely be swept away
by careful analysis of precisely what a
licensing board must decide when con=-
front<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>