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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

THE CLEVELAND ELECTRIC Docket Nos. 50-440
ILLUMINATING COMPANY, ET AL. 50-441

(Perry Nuclear Power Plant,
Units 1 and 2)

APPLICANTS' ANSWER TO OHIO CITIZENS
FOR RESPONSIBLE ENERGY MOTION
FOR LEAVE TO FILE ITS CONTENTIONS 21-26

By its "Motion for Leave to File its Contentions 21
through 26", dated August 18, 1982, ("Motion"), Ohio Citizens
for Responsible Energy ("OCRE") seeks leave to amend its
petition for leave to intervene in this proceeding. OCRE's
Moticn sets out six proposed new contentions (Contentions
21-26), which Applicants address seriatim below. Because
OCRE's Motion fails to demonstrate either adequate basis and
specificity, or good cause, or both as to each of its late-

filed new contentions, the Motion should be denied.

132‘)9§31‘)1;‘,‘ ‘E;




OCRE CONTENTION 21 (Turbine Missiles)

OCRE's first proposed contention states:

[T)he placement and crientation of the PNPP
turbine-generators are unacceptable because
low trajectory turbine missiles could
etrike safety-related targets, thereby
endangering the safe operation of the
facility.

Motion at 1. The contention is totally untimely, with no

showing of good cause. It also is totally lacking in basis.

s Timeliness.

The five factors to be considered in determining whether a
petition for a late-filed contention should be granted are set
forth in 10 C.Z.R. - § &.7/14{a)(l).

(i) Good cause, if any, for failure to
file on time.

The availability of other means
whereby the petitioner's interest will
be protected.

The extent to which the petitioner's
participation may reasonably be
expected to assist in developing a
sound record.

The extent to which the petitioner's
interest will be represented by
existing parties.
The extent to which the petitioner's
participation will broaden the issues
or delay the proceeding.
Perhaps the most crucial of these factors is the requirement

that intervenors must demonstrate good cause for their untimely
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In this contention, as in several others, OCRE's good
cause argument is that the Staff's Safety Evaluation Report for
the Perry facility (NUREG-0887, issued May 1982 ("SER"))
"constituted OCRE's first notice of the concerns identified in"
the contention. Motion at 7. There is nc conceivable way that
the SER was the first reasonably available notice of the
contention. Indeed, OCRE itself cites a 1976 report by Gilbert
Associates, Inc.l/ Motion at 1. OCRE also admits that the
Gilbert Report is referenced in the Final Safety Analysis
Report (see FSAR, § 3.5.1.3). 1In fact, this same Gilbert

Report was referenced in the Preliminary Safety Analysis Report

(see PSAR § 3.5.3.1). The Gilbert Report was discussed in the

Safety Evaluation Report issued at the construction stage.2/

Even a cursory review of the construction permit documents
shows that the issue now raised by OCRE, low trajectory turbine
missiles, was extensively examined at the construction permit
stage. See footnote 2 references. And the problem also is
discussed in the FSAR (§ 3.5.1.3), citing to the Gilbert
Report. Thus, by no stretch of the imagination can the

operating license SER constitute good cause for this untimely

1/ Gilbert Associates, Inc. Report No. 1848, "An Analysis of
Low Trajectory Turbine Missile Hazard to the Perry Nuclear
Power Plant, Units 1 & 2" (October 8, 1976)("Gilbert Report”).

2/ See, e.g., Supp. 4 to the Construction Permit stage SER,
§ 10.2, p. 25 (January, 1977); Supp. 5 to the Construction
Permit stage SER, § 10.2, p. 5 (February, 1977).



filing. The documentation on which OCRE bases this contention
has existed for six years and was readily available. The
issuance of the SER provides no excuse for the untimeliness.

Nor are OCRE's showings on the other lateness factors any
stronger. OCRE states that it has only this forum in which to
protect its interests, Motion at 7-8, but fails to show why the
NRC Staff's review (both at the construction permit and
operating license stages) is not adequate. OCRE claims that
its participation will aid in developing a sound record, but
provides no more than a paraphrase of the regulatory standard
and a citation to the Licensing Board's July 12, 1982
Memorandum and Order, LBP-82-53, slip op. at 5. A ccmmendation
by the Licensing Board in one context does not necessarily
establish a party's capabilities for all time and for all
issues. See LBP-82-11l, 15 N.R.C. 348, 352 (no basis shown for
OCRE special competence on core catcher issue); cf. Memorandum
and Order (Concerning Sunflower's Late-Filed Radiation-Dose
Contention), September 15, 1982, slip op. at 3.

Finally, OCRE concedes that admitting this (and the other
contentions) might cause delay, but opines that "this shoéuld
not be of coiicern to any party." OCRE's cavalier disregard for
delay is supported by its reference to Applicants' July 21,
1982 application to extend the construction completion dates
set forth in the Perry construction permits. The application

requests that the latest date for completion of construction be
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changed from December 1982 and June 1984 for Units 1 and 2,
respectively, to Movember 1985 and November 1991. COCRE
apparently misunderstands the nature and purpose of this
application. OCRE appears to believe that the reguested
extension means that the units will not be completed until the
requested dates (i.e., November 30, 1985, for Unit 1, and
November 30, 1991, for Unit 2). This simply is not correct.
All that the requested extension does is seek to extend the
latest date for completion of each of the units.3/ This is
being done to account for possible time contingencies that may
extend the completion dates beyond Applicant's present
estimates.4/ It is important to note, however, that these are
contingencies that may or may not cause substantial construc-
tion delay depending on factors not entirely under Applicants'
control. Because Applicants believe that it would be both
unnecessary and wasteful to file a series of amendments, they
are now seeking to amend their permits to reflect the possible
impact of these time contingencies. That is not the same as

predicting (or conceding) that Unit 1 will not be completed

3/ Section 185 of the Atomic Energy Act, 42 U.S.C. § 2235,
requires construction permits to specify the earliest and
latest dates for completion of construction. See also 10
C.F.R. § 50.55.

4/ As stated in the application, Applicants' scheduled dates
of commercial operation remain May 1984, for Unit 1 and May
1988, for Unit 2.



until 1985 or Unit 2 until 1991. OCRE's misunderstanding of
the latest completion date requirement cannot justify its
desire to delay this proceeding.

OCRE, therefore, has failed to meet its burden justifying

its untimely filing.

B. Basis and Specificity.

Aside from its total untimeliness, OCRE's proposed
Contention 21 lacks basis and specificity. OCRE cites three
references in support of the contention -- the Perry SER, the
ACRS letter, and the 1976 Gilbert Report. None of these
provide an adequate basis.

The SER discussion cited by OCRE states:

The Perry turbina-generators were
manufactured by the General Electric
Company and the placement and orientation
of each is unfavorable with respect to the
station reactor buildings; that is, there
are safety-related targets inside the low
trajectory missile strike zone. Additional
information that was requested from the
applicant has been received by the staff
and is currently under review. Until the
staff completes the review, this will
remain an open item.

SER § 3.5.1.3, p. 3-10.5/ The mere fact that NRC review of
"additional information" is not yet complete can hardly

constitute a basis for OCRE's concern. (In fact, the

S/ The orientation of the turbine vis-a-vis station reactor
buildings has, of course, been previocusly analyzed by
Applicants and reviewed by the Staff. See n.2 supra.




"additional information" requested by the Staff was a copy of
the 1976 Gilbert Report.) The SER provides no substantive
information to support the contention.

Nor does the ACRS letter aid OCRE's case. The ACRS merely
expressed concern with the pace of NRC Staff's "progress" in
resolving the issue. ACRS letter at 3, in Supp. 1 to SER,
NUREG-0887 at F-3. The discussion of this issue at the ACRS
Meeting indicates that the resolution at issue is the Staff's
generic resolution of the turbine missile issue, rather than a
Perry-specific concern. ACRS Tr. 55-60 (July 8, 1982). No
substantive information on the turbine missile issue is
contained in the ACRS letter. Therefore, it cannot constitute
a basis for OCRE's contention.

The final reference provided by OCRE is to the 1976
Gilbert Report. OCRE cites the report for showing that the
control room, cable spreading room, HVAC eguipment room,
intermediate building, auxiliary building, electrical pene-
tration area and Units 1 and 2 reactor buildings are within the
"low trajectory missile strike zone". Motion at 2. OCRE does
not provide a reference, but the data appears in the Gilbert
Report, § 2.2. OCRE then claims that

[tlhe estimated damage to these structures
resulting from turbine missile impact
includes rendering the control room
incperable, the collapse of buildings on
safety~-related electrical cables and

equipment, and penetration of the conten-
t:ion.
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Motion at 2. Again, CCRE provides no citation to the Gilbert
Report. In fact, the Cilbert Report does not estimate that a
turbine missile impact would have these consequences. Rather
the report assumes (conservatively) that these types of
consequences might occur.6/

Notwithstanding these references, OCRE inexplicably has
left out the heart of the Gilbert Report and its conclusions.
The major portion of the Gilbert Report is devoted to assessing
the probabi'ity for damage caused by turbine missiles. OCRE
makes no mer .ion of this fact, nor of the results of the
analysis. Since OCRE must have had access to the Report to
write its contention, this omissio.. would appear to be de-
liberate. The conclusion expressed in the Cilbert Report, with
which OCRE fails to take issue, states:

The turbine missile hazard to an individual
safety related target has been conserva-
tively demonstrated to be less than 1.5 E-8
per year per turbine. This acceptably low
value is within the limits prescribed by
Regulatory Guide 1.115 and, therefore,
redesign for additional turbine missile
protection is unnecessary.
Gilbert Report, § 3.6. Since the Gilbert Report concludes that

low trajectory turbine missiles are not a hazard, OCRE cannot

use the report as the basis for a contention which alleges the

6/ Gilbert Report, § 2.3 ("No credit is taken for the
potential of penetrating a target without causing a loss of
safety function.")




precise contrary. The construction permit SER, which OCRE
neglected to cite, also reached the same conclusion:
On the basis of our independent analysis,
we conclude that the probability of a
turbine missile causing unacceptable damage
is within our acceptance criteria for this
type of event and that, therefore, with
regard to postulated turbine missiles, the
proposed plant design is acceptable.
Supp. 4 to Construction Permit SER, § 10.2.
OCRE has provided no basis for challenging these conclu-

sions and, therefore, no basis for its contention.

II. CONTENTION 22 (Mark III Containment Concerns)

As its Contention 22, OCRE submits sixty-six separate
issues (the Humphrey concerns) which it would have this
Licensing Board admit into this proceeding.7/ Admission of
this contention would expand the number of issues to be
adjudicat~d by this Licensing Board from the nine contentions
now admitted, to a total of seventy-five separate contentions.
As jurtification for such an extraordinary enlargement of this
proceeding, OCRE does no more than attach a list of sixty-six
concerns, with a prefatory statement that the sixty-six issues
should be admitted en masse because "most" have not been

"resolved" as yet with regard to Perry.

7/ The sixty-six separate Humphrey concerns fall within
twenty-two major categories.



The contention should not be admitted. OCRE has failed
utterly even to attempt to comply with the Commission's "basis
and specificity"” requirement for new contentions.8/ To the
contrary, as to none of the sixtye-six individual Humphrey
concerns does OCRE demonstrate that the concern is a matter
within the Licensing Board's jurisdiction (that is, related to
safety or environmental considerations), or that the concern is
at all relevant to Perry,9/ or that the concern in fact is
unresolved. 10/

OCRE's motion to admit Contention 22 simply ignores the
Commission's "basis and specificity" requirement. The
Licensing Board is asked effectively to admit sixty-six new
contentions without any indication that any one of these
contentions is within the Licensing Board's jurisdiction, is

relevant to Perry, or is unresolved. Simply put, OCRE wants

8/ See 10 C.F.R. § 2.714(b) (requiring that contentions be
supported by "bases . . . set forth with reasonable s, 2=
cificity”). The mandatory nature of the regquirement recently
was reaffirmed in Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), ALAB-687 (Aug. 19, 1982).

9/ OCRE's failure in this regard is all the more astounding

in light of its concession that scme of the concerns do not
even apply to Grand Gulf, the BWR 6/Mark III to which they were
addressed by Mr. Humphrey. Motion at 2.

10/ OCRE contends only that "most [of the concerns] are still
unresolved." Motion at 2. No distinction is made between the
concerns that have been resolved and those that have not. OCRE
does not even identify which of the concerns fall in each cate-

gory.
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the Licensing Board to admit sixty-six new issues with the
"basis and specificity" of each issue to be determined sometime
later in this proceeding. Admission of such unsupported
contentions, however, clearly is prohibited by the recent

ruling of the Appeal Board in Duke Power Co. (Catawba Nuclear

Station, Units 1 and 2), ALAB-687 (August 19, 1¢82). As
unequivocally stated there, "a licensing board is not autho-
rized to admit conditionally, for any reason, a contention that
falls short of meeting the specificity reguirements."ll/ 1Id.,
slip op. at 11 (emphasis in original).

OCRE's failure tc provide "basis and specificity" fcr any
of the sixty-six concerns is all the more egregious in light of
the treatment accorded to the Humphrey concerns by the NRC
Staff and the Advisory Committee on Reactor Safeguards
("ACRS"). The Humphrey concerns are addressed by the NRC Staff

in § 6.2 of Supplement No. 1 to the Perry SER.12/ That section

11/ Although OCRE does not ask the Licensing Board to admit
the individual issues "conditionally," any admission would have
to be conditioned on OCRE being able to show that particular
issues are within the Licensing Board's jurisdiction, are re-
lated to Perry, and are unresolved. None of these showings
have as yet been made as to any of the sixty-six Humphrey con-
cerns.

12/ By letter of July 14, 1982 (A. Schwencer to D. Davidson),
the NRC Staff has requested Applicants to answer certain ques-
tions raised by some of the Humphrey concerns. Some of the
questions merely are confirmatory in nature, while many others
only ask for details regarding analyses that have already been
provided to the Staff. The letter does not, as OCRE appears to
suggest in its Motion, state that the Humphrey concerns raise
unresclved safety issues.



indicates that the Staff has made a preliminary assessment of
the Humphrey concerns, and has concluded that, of the twenty-
three major items, only two have not already had prior consid-
eration or do not represent significant safety concerns.l3/
These two items, discussed in greater detail infra, are "(1)
the effects that structural encroachments over the suppression
pool might have on pool swell and impact loads and (2) the
response of the residual heat removal (RHR) system, when it is
used in the steam condensing mode, to loads produced by the
steam condensation phenomenon." NUREG-0887, Supp. 1, § 6.2.

The NRC Staff's conclusion is consistent with that of the
ACRS, which also reviewed the Humphrey concerns. On July
29-30, 1982, the ACRS Subcommittee on Fluid Dynamics held a
hearing on the concerns. A portion of the transcript is
attached. As is plain from the transcript, there is a "con-
sensus" (Tr. 371) among the ACRS Fluid Dynamics Subcommittee
that the Humphrey concerns do not raise sericus safety ques-
tions (Tr. 360-62, 365 and 373-74), and "are receiving far more
attention than they deserve" by the NRC and the industry (Tr.
370-71). Indeed, Dr. Butler expressed the view, which appeared
to be shared by members of the Subcommittee, that "many of

these new areas are really design questions rather than safety

13/ The Staff's conclusion was first stated in § 6.1 of
Supplement No. 3 to the Grand Gulf SER (NUREG-0831, July
1982).
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qguestions, "

and that "[t)here are no real technological
questions at hand associated with these issues" (Tr. 373-74).
Finally, the Subcommittee strongly recommendad to the NRC Staff

"that the issues . . . be resolved generically rather than case

by case . . ." (Tr. 3€1-62, emphasis added).

Applicants do not cite the above language irom the Perry
SER Supplement and the ACRS Subcommittee hearing for the
purpose of litigating here the substantive mecits of the
Humphrey concerns. Rather, Applicants wish to emphasize that
the substantial analysis of the concerns already undertaken
makes it imperative that OCRE, at minimum, be required tec
demonstrate the requisite "basis and specificity" as to each of
the concerns it asks the Licensing Board to admi:. 3pecifi=-
cally, OCRE must demonstrate as to each concern that the
concern is a safety related concern, that the concern in fact

is relevant to Perry, and that the concern is unresolved.l4/

14/ In this regard, it should be notei that OCRE's list of
concerns appears to be taken from an attachment to a June 8,
1982 letter from J. McGaughy, MP&L, to E. Denton, NRC
(attached). It perhaps is understandable that OCRE did not
identify the source of its list, for an accompanying memorandum
to the letter (also attached) indicates that as early as June
8, 1982 many of the Humphrey concerns had already been consid-
ered resolved.

OCRE may wish to challenge the way in which the NRC Staff
has resolved a particular concern. But in order to demonstrate
the requisite "basis and specificity", OCRE should at least
have identified the Staff resclution, and the reasons why it
believes the resolution to be inadequate. OCRE, of course, has
done nothing of the sort, but has chosen instead simply to
ignore the fact that many of the concerns have been resolved.
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Anything less is in clear viclation of Cocmmission
regulations.l5/ See 10 C.F.R. § 2.714(b).

As noted above, Supplement No. 1 to the Perry SER
identifies two items that "warrant priority attention" in the
Staff's opinion. As to the first of these concerns =-- the
effects of structural encroachments over the suppression pool
-=- Applicants have provided the NRC Staff with an analysis
showing that the effects of the structural enrcachments are not
significant. See Perry SER Supplement 1, at 6-1. OCRE has not
suggested that this analysis is deficient. Moreover, OCRE has
provided no basis for concluding that the encroachments, to the
extent they cause any problems, raise safety related considera-
tions. Most importantly, however, OCRE has demonstrated no

"nexus" between this concern and Perry.16/ Thus, to admit this

15/ Such a holding would be consistent with the Licensing
Board's discussion with regard to the ~ontrol systems conten-
tion submitted by Sunflower Alliance, .nc. See Memorandum and
Order (Concerning Late-Filed Contentions: Quality Assurance,
Hydrogen Explosion, and Need for Increased Safety of Control
Systems Equipment), LBP-82-15, 15 M.R.C. 555, 557-60 (March 3,

1982). There, quoting from Gulf States Utilities Co. (River
Bend Station, Units 1 and 2), ALAB-444, 6 N.R.C. 760 (1977),
the Licensing Board observed that "a party . . . must do more

than present what amounts to a check list of items contained in
[a technical safety analysis report] or in regulatory guides."
15 NRC at 558-59. Specifically, a "nexus" must be demonstrated
between the alleged "generic" deficiency and the particular
plant. 1Id. OCRE has not established such a "nexus." All it
has done is identify a number of generic concerns that may or
may not be relevant to PNPP. As the Licensing Board already
has held, that simply is not enough upon which to base a con-
tention.

158/ The structural encroachments concern was raised by

Mr. Humphrey with regard to the Grand Gulf design. OCRE has
not even shown that these same design concerns apply to Perry.



concern would be to admit a contention in search of a basis ==

something clearly prohibited by the Appeal Board's recent
ruling in Catawba. See supra.

As for the second of the two priority items identified by
the Staff -- the response of the RHR system to loads produced
by the steam condensation phenomenon -- the Staff's resolution
(pending further analysis) is for Applicants to commit not to
use the RHR system in the steam condensing mode. Perry SER
Supplement 1, at 6~1. Applicants have so committed. OCRE has

demonstrated absolutely no basis for concluding that this

interim response presents any serious safety concern.l7/ Thus,
as with the structural encroachments concern, OCRE is asking
the Licensing Board to admit this concern in the hope that it
can develop the requisite "basis and specificity" sometime in
the future.
For the same reasons OCRE has failed to meet the
Commission's "basis and specificity" requirement, the Motion is
deficient under the timeliness factors set forth in 10 C.F.R.
§ 2.714(a)(1l). See supra. Even assuming that OCRE can

demonstrate "good cause" for this late filed contention, on the

basis of its Motion, OCRE canno. seriously contend that its

17/ The only potential issue is whether alternative plant
safety systems will perform the same function as the RHR sys=-
tem. OCRE has not even suggested, much less demonstrated any
basis for concluding, that alternative plant safety systems
cannot perform this function.




"participation may reasonably be expected tc assist in
developing a sound record.”" 10 C.F.R. § 2.714(a)(l)(iii).
After being on notice of the Humphrey concerns since the time
of the SER publication in May (see Motion at 7), all OCRE has
done to "assist" the Licensing Board is to attach to its Motion
a photocopied list of the concerns.l8/ OCRE has not even done
the elementary analysis of determining which of the concerns
remain unresolved and which are at all relevant to Perry. As
noted, the Licensing Board has held that, at minimum,
intervenors must demonstrate a "nexus" between a submitted
contention and the specifics of the plant at issue. See
LBP-82-15, 15 N.R.C. at 558-59 (discussed supra). Having

failed to even attempt to meet this minimal standard, it is

difficult to see how OCRE reasonably can contend that its
participation as to this issue would assist in developing a
sound record. In fact, OCRE's Motion "shows only a superficial
understanding of the issue, . . . and an ignorance of the
entire previous history" of the concerns OCRE asks the
Licensing Board to admit as contentions. Id. at 558. 1In
addition, as with Sunflower's proferred control systems
contention, Contention 22 is a generic content.on, see n.l5,
supra, making OCRE's participation in this proceeding even less

likely to assist in the development of a sound record.l9/ 1Id.

i%/ The Licensing Board, of course, was already aware of the
Humphrey concerns. See July 15, 1982, letter with attachments
to Licensing Board regarding the Humphrey concerns.

18/ As the Licensing Board noted with regard to Sunflower's
control systems contention, the "nexus" requirement is particu-

(Continued Next Page)
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at 559. In sum, for the same reasons the Licensing Board
rejected Sunflower's control systems contention, it should
reject Contention 22.

Finally, it is indisputable that admission of this
contention would broaden and delay this proceeding. Indeed, it
is readily apparent that admission of this contention -- in
fact sixty-six separate contentions =~ would radically trans-

form this proceeding.

III. OCRE CONTENTION 23 (Core Thermal-Hydraulics)

In this proposed contention, OCRE alleges that

[Tlhe Applicants' seismic analysis (and the
NRC Staff's review of same in the SER) is
deficient because this analysis totally
neglects the response of the core thermal-
hydraulic design to a seismic event. Because
the BWR uses a two-phase moderator/coolant,
it is inherently susceptible to power
excursion transients resulting from events
affecting void distribution. An earthquake
could cause sloshing of the watec in the
reactor vessel, thus resulting in void
collapse and/or redistribution. See Dr.
Richard E. Webb, The Accident Hazards cf
Nuclear Power Plants (University of Mass.,
1976) at 28.

Motion at 3. The proposed contention is woefully untimely, has
no basis and involves an impermissible challenge to NRC

regulations.

(Continued)

larly crucial when intervenors are raising generic issues
already being considered by the NRC Staff since litigation of
such non-plant specific problems "is merely redundant."
LBP-82-15, 15 N.R.C. at 559.
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A. Timeliness.

OCRE's good cause argument in its entirety reads,
"Contention 23 is based on the deficiency of the Staff's
analysis in the SER." Motion at 7. In fact, the contention
has nothing whatscever to do with the SER. It stands (and
falls) on one phrase taken from a six year old book. OCRE
cannot bootstrap its failure to raise this issue at the
appropriate time by alleging that the SER should have consid-
ered it.

OCRE has not argued that it only recently became aware of
the Webb book. Nor could it do so. Reasonable diligence would
have disclosed it long ago. Webb himself is no stranger to NRC
proceedings.20/

Having failed to raise any Webb issues in a timely manner,
OCRE now seeks to inject these issues at this late date. To

use the SER as the tool to raise a six year old issue would

20/ He appeared in the Salem spent fuel pool proceeding,
Public Service Electric and Gas Co. (Salem Nuclear Generating
Station, Unit 1), LBP-80-27, 12 N.R.C. 435, 452-3 (1980) (Webb
testimony characterized as unsupported, ill-organized, dif-
ficult to follow; portions were stricken from the record with-
out objection), aff'd ALAB-650, 14 N.R.C. 43, 60-62 (1981); in
the Public Service Co. of Oklahoma (Black Fox Station) con-
struction permit proceeding, and in the Commonwealth Edison Co.
Zion Station) spent fuel pool proceeding. His book was cited
as the basis for numerous contentions in the Ohio Edison
Company (Erie Nuclear Plant) proceeding. Interestingly, in
that proceeding he was cited by, and appeared on behalf of,
Evelyn Stebbins, who is one of the intervenors with Sunflower
Alliance in this proceeding. See Sunflower Alliance, Inc. et
al., Petition for Leave to Intervene, dated March 15, 1981.




wipe out the Commission's requirements for filing contentions

at the start of a proceeding. 10 C.F.R. § 2.714(b). An
intervenor or petitioner would merely await the publication of
the last Staff document to be issued. Then, he would submit a
contention, alleging that it had not been dealt with in the SER
{or FES). The fact that the substance of the contention was
(or should have been) known to the intervenor for years would
be irrelevant. So, too, would be any consideration of whether

the intervenor had any reason to expect that the issue would be

treated in the SER. OCRE had no reason to expect that the Webb
allegation would be treated in the SER. This process would be
in direct conflict with the rule established by the Commission

in Wisconsin Electric Power Co., et al. (Koshkonong Nuclear

Power Plant, Units 1 and 2), CLI-74-45, 8 A.E.C. 928 (1974).
There, the Commission uneguivocally rejected intervenors'
argument that they should not have to file their contentions

until after issuance of the DES and the SER. Koshkonong thus

expressly prohibits what OCRE here attempts to do through the
more indirect route of asserting that late safety contentions
always can be justified through a citation to a recently issued
SER. Cf. Memorandum and Order (Concerning Sunflower's
Late-Filed Radiation-Dose Contention), September 15, 1982, slip

op. at 2.
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B. Basis and Specificity

The only support which OCCRE supplies for 1ts allegation
that an earthquake can "cause sloshing of the water in the
reactor vessel. thus resulting in void collapse and/or redis-
tribution" followed by a "power excursion transient" is its
reference to page 28 of the Webb book. The only relevant
statement in the book reads as follows:

Conceivable examples of autocatalysis are

(5) sloshing of water coolant in the core of

a BWR at power, which could displace steam

bubbles and raise the reactivity rapidly =-- a

process which could occur in an earthquake or

in any accident in which the reactor vessel

is bounced or shaken.
Webb at 28. Webb provides no references, citations or analyses
in support of his theory that "sloshing" could occur from an
earthquake, or that if it did occur it could "displace steam
bubbles and raise the reactivity rapidly". Applicants are
aware of no basis for this claim.21/

There are conly two Qays to collapse voids in a BWR's core:

increasing the pressure in the reactor pressure vessel or

21/ The lack of basis for Webb's claim is not surprising. As
stated in a review of his book by the head of the Physics
Department of DePauw University,

Unfortunately, this reviewer does not believe
that the author's assessment of the hazards
[of nuclear reactors] is sufficiently valid
for the book to be an important contribution
to the subject.

Nuclear Technology, vol. 33, mid-April 1977 at 237=-8.



increasing core flow. There is no inherent reason why an
earthquake would cause void collapse, since pressure and flow
are constant. Furthermore, Applicants have already analyzed
transients involving reactor pressure increase2’/and increased
core flow,23/with no indication of the void collapse and
reactivity increase hypothesized by Webb.

Nor is there any conceivable way for Webb's "sloshing" to
displace steam bubbles within the confines of the reactor core.
The steam separators are close enough to the top of the water
level to dampen "sloshing", even if it should occur. See FSAR
Fig. 5.3-6. And with the top of the active fuel some 200
inches below normal vessel water level, FSAR Fig. 5.3-7, no

"sloshing", even if it were to occur, could possibly uncover

the core.

=48 The Contention Involves An Impermissible Rule
Challenge.

OCRE suggests that the analysis of "core thermal-hydraulic
response"” which it believes justified by the Webb book should
"be based on an earthquake of greater severity than the SSE".

Motion at 3. By its own terms, this constitutes a challenge to

22/ For example, turbine trip (FSAR § 15.2.3) and main steam
line isolation valve closure (FSAR § 15.2.4). These transients

cause greater reactor pressure increases than accidents such as
a LOCA which cause reactor depressurization.

23/ For example, the recirculation flow control failure with
increasing flow (FSAR § 15.4.5).
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the Commission's regulations. Under 10 C.F.R Part 100,

-

Appendix A, the Safe Shutdown Earthquake ("SSE") is the most
severe seismic event to which the plant need be evaluated.

See, e.g., North Anna Environmental Coalition v. NRC, 533 F.2d

655, 660, 665 (D.C. Cir. 1976); cf. Southern California Edison

Co., et al. (San Onofre Nuclear Generating Station, Units 2 and

3), CLI-81-33, 14 N.R.C. 1091 (1981); see generally, Pacific

Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units

1l and 2), ALAB-644, 13 N.R.C. 903 (1981). OCRE has not
petitioned for waiver or exception under 10 C.F.R. § 2.758(b),
and there is nothing to suggest that "special circumstances"
exist in this "particular proceeding" that might provide the
basis for a waiver or exception. See LBP-81-57, 14 N.R.C. 1037
(Licensing Board's denial of OCRE's § 2.758 motion concerning
electromagnetic pulse).
OCRE cannot benefit from the reccmmendation of the

Advisory Committee on Reactor Safeguards to the Commission that

the Applicant and the NRC Staff conduct

studies to evaluate the margins available to

accomplish safe shutdown, including long-term

heat removal, following an earthquake of

somewhat greater severity and lower likeli-

hood than the safe shutdown earthguake.
ACRS Letter at 2, in Supp. 1 to Perry SER, at F-2 (August,
1982). The ACRS coperates under a statutory charter which

directs it to review facility license applications, advise the

Commission on their safety, and review the adequacy of proposed



safety standards. Section 29, Atomic Energy Act of 1954, 42

U.S.C. § 2039. The ACRS' advice is not restrained by current

NRC regulations. Indeed one of its important functions is to
advise the Commission on changes in regulatory standards which
might be desirable.24/ The Licensing Board, on the other hand,

is charged with conducting this proceeding in accordance with

NRC rules, including 10 C.F.R. Part 100. OCRE's assertion
constitutes such a challenge.

For all these reasons, the contention must be denied.

IV. OCRE CONTENTION 24 (In-core Thermocouples)

OCRE's proposed contention 24 states:

Applicants should conform to the requirements
of Regulatory Guide 1.97, Revision 2, and TMI
Action Plan item II.F.2 by installing in-core
thermocouples at Perry. In-core thermo-
couples provide an indication of inadequate
core cooling (ICC) and are a redundant and
diverse means by which to detect reactor
coolant level.

Motion at 3-4. The proposed contention should be denied based
upon OCRE's complete failure to show good cause for its

untimely filing and also for its lack of basis.

24/ In this context, it should be pointed out that the ACRS'
interest in seismic issues is a generic one. This is clear
from the discussion of this issue at the ACRS meeting on Perry
(ACRS Tr. at 60-63, July 8, 1982) as well as the similar state-
ments set forth in other recent ACRS letters. See, e.g., ACRS
reports on Clinch River Breeder Reactor (July 13, 1982),
Midland (June 8, 1982), Virgil Summer (March 18, 1981). See
ACRS Subcommittee on Extrem