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UNITED STATES OF AMERIC
NUCLEAR REGULATCRY CCMMISSI

Before the Atomic Safety and licensing Acpeal 3Bcar

A, )
In the Matter of

UNION ELECTRIC COMPANY
(Callaway Plant, Units 1 and 2)

e

MOTION OF UNION ELECTRIC COMPANY
FOR A STAY OF SUSPENSICN ORDER
PENDING APPEAL BCARD REVIEW

Pursuant %o Secticn 2.788(f) of the Commissicn's

Rules of Practice, 10 C.F.R. § 2.788(f), the Union Electric
Company hereby moves the Apreal Board to stay the effectiveness

£ the Li~ensing 3card's Initial Decisicn On Order To Show Cause
which issued in the capticned proceeding cn September 23, 13783,
pending consideration and decision by this Appeal 3Bocard of

Union EZlectric Company's excepticns thereto (which exceptions
are being f£filed herewith).

In support of said stay moticn, Union Zlectric Compan;

1. The Initial Decision authcrizes the Directcr,

Office of Inspection and Enforcement, Nuclear Regulatory Com=-

- . | Wy " " . - Fd - - - T 9 &
mission ("YRC"), "to suspend Constructicon Permits Nos. CPPR«L32
. ~ 9% ~ - < 1 e < . L | - . * ea - - -
ané C2PR-140 unsil such time as the lLicensee, including its em-
plcyvees, agents and contractors encagec In activitlies uncer ne
b ] PLLh - - . . - - - . - - =
license, submits =2 such investigaticons as the Commission Ceems
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necessary and as authorized by the Atomic EInergy Act of 1954,

as amended, [and] the Commission's regulaticns" (I.D. atc
P. 22).

2. This authority to suspend is, by explicit order
of the Licensing Board below, %o tecome effective as final
Commissicn action "within thirey (30) days after the date of
issuance” of the Initial Decision (I.D. at p. 22). The pre-
scribed timetable plainly dces not provide the parties in dis-
agreement with the rulings of the Licensing Boarsi in the show
cause proceeding to pursue fully here their filed exceptions
to the Init=ial Decision, and cbtain an Apreal 3card decision
therecon, sefore the suspension crder takes effcc:.i/

3. Without issuance of the reguested stay, Union
Flectric Company will effectively ce deprived of a meaningful
opportunity o contest the Initial Decisicn on appeal. As indi-
catad in =he Affidavitc of John X. Bryan, Vice President-Nuclear
of Union Zlectric Cempany (a copy of which is attached hereto
as EZxhizit "A"), the srospect cf suspension of the Callaway
construction germits thirsy (30) days hence carries wit! it dire
conseguences in terms of substantial manpower layoffs, eccncmic

losses ané plant schedule slippages. Obvicusly, Unicon Zlectric

-/ The Lictensinag Scars included in its Order a oriefing
schedule for excepticns filed wizth the Apreal Ecard that tTIacks
tne prescriced schedule set forth In Sectidsr 2.752 of the Com=-
rissicn's 3ules of Practice, 10 C.F.R. § 2.7682, 2ursuanc
srereto (I.D0. at 2p. 22-23), a total cf 7O days after the filin
sf axcertions will elapse tefcore the appeal brielfs cI all partiss
will be submi=ted. Addisicnal =ime will then be reguirsd Zor i
Appeal Bcard =o consider the briefls, hear cral argumenz from tnhe
carcies and render its decis.cn.



Company can ill afford tc allew the present controversy over

W

he NRC's investigaticn into the firing of a single worker tcC

"

esult in issuance of a suspensicn crder which will, over time,
effectively tarminate virtually all of the current werk force
at the constructicn site.

4. This means, of course, that, unless the requested
stay issues, the Ccompany is placed in the untenable pesition
by the Licensing Becarf's suspensicn order of having €O écorege
pursuing its appeal rights with respect to the rulings helow
on significant legal issues which are admittedly a matter cof
"first impression” before this agency (I.D. at p. 1l3).

5. Whether NRC inspectors have authority under the
Atomic Znergy Act of 1954, as amended, to investigate the causes
2or firing a worker employed at 2 nuclear power rplant ceamstruction
site raises seriocus legal and policy gQuesticns nowhere addressed
by the Licensing 3card telcw. Notwithstanding the cavalier
sreatment of this issue in the Initial Decisicn by neothing mcre
shan a casual reference to Sections 1l6l(c) and l6l(e) of the Act

3, 15, 20), the fact remains that the Juesticn
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of autihcrity presented in this show cause proceeding nas pro-
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vokaed serious depate ithin #he Commissicn itsel:s, ang, Just<

2/ Tnhe ciffering visws on the authority of the Commission 2
sak2 acticn in =his area, both from a legal gerspective and as a
macser of scund sclicy, are set forth in scme <etall ia Repeors
Sacv=73-308 tc the NRC, dated June 3, 1973, from Robers 3. Mincgue
The Licensing 3card's refusal =9 accept this Report into tiae recce
was, we submit, clear errcor. Ia any event, the Repert is cersalal
a document of which this Apreal 3card can preperly take oflicial
notice for surrzoses ¢f the present ascpeal.







reaks in terms of "inspecticns
..‘ -
‘ the purpcses of the ace” (10

The

gtill awaits resolution on th

the law =-- is whether an insgect

taken against a worker emploved
ticn site is indeed "necessary"”
purpcses. We continue to think
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very issue befcre the Licensing Bocard =-- and one wh

basis of a learned analysis

*= & * necessary to effectuate

§ 50.70; emphasis added).
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ion of disciplinary action
at a nuclear reactor construc-
to accemplish the statutory

not.

Nor do we £inc any legal basis for escaping the

warrant requirement anncunced by the United States Supreme Court

in Marshall v Barlow's, Inc.,

u.s. 56 L. E4. 24 305,

’

46 USLW 4483 (May 21.

directives in this area.
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< The exceptions oI Cnion Electric Company also take issue
with the lLicensing Bcari's refusal %o appreciate the scundress
¢f deferring any action that might Se taken Dy the NRC in thls
area until the conclusicr ¢f the cngoing Tnicn grievance sro-
ceeding, which is alsc iavestigating the causes of Mr, Smazt's
Zizing. Also challenced in the Compaay's excertions is the sus
sensicn order itsels, which departs Srocm prior Commissiocon prac=
ecents in other shcw cause Proceecings, all of which signalled
a ccocntrary result in circumstances such as are iavolved here.
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It zs.decidcdly in the interest cf the Commissicn, as well as
in the interest of the public at large, to have this matter
reviewed and decided on appeal with full attention to the dil-
ficult legal and policy arguments that were inexplicably igncred
in the Initial Decision.
1. Unless the presant stay mction is granted, Con-
structicn Permits Nos. CPPR=-129 and CPPR-140 will be subject
to suspensicn thirty <{30) days hence if Union Electric Company
doces not compel its contractor tc submit to the contested NRC
investigation which the Company strongly believes to be un-
uthorized by statute or Commission regulations. Fundamental
consideraticns of due process argue forcefully against placing
any appellant in such a positicn without first allcwing him th
opportunity =¢ exhaust his appeal rights. Indeed, the Commisz-
sion's own Rules of Practice are generally designed sc as <o
permit a full airing before this Apreal Bocard of exceptions
to an Initial Decision prior to the date when that decisicn e~
comes effactive (see 10 C.F.R. § 2.750) == except where the
immediase effectiveness rule in 10 C.F.R. § 2.7484 applies (which

is nct the case here).

-9 - 3 % o - - 3! .- -
- 7 the extent that the lLicensing 2carxc s sustension
= - -~ - : * e -
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continue at the Callaway site pending Appeal Bcard review and
dacision. By stipulation of the parties, it i3 settled that a
thorough inspecticn by NRC serscnnel of the various allegaticns
by Mr. Smart regarding pcssible safety problems at the sit

*"did not disclose any circumstances warranting suspension of

the conscruction permits” (Stipulation, 9 4, quoted at I.D.,
n.2). Moreover, it is uncentested that Union Electric Company
ané Daniel Construction Company are placing nc impediment what-
scever in the way of continued cn-site inspections of construction
work by NRC inspectors -- whether in respcnse to specific alle-
gations by workers on location or otherwise -- £0 insure that
all safety requirements are being satisfied. Nor has the NRC
been disccocuraged in any resprect from undertaking an independent
investigaticn to determine whether the firing of Mr. Smart has

"chilled" cthe

"

workers at the Callaway site frcom alerting the

NRC :¢ possible new safety concerns they serceive to exiset.

12. In these circumstances, the recuested stay is

fully sustified. It will permit the Commission's appeal prccess

tc rin its normal course with respect tC the legal issues of
4 b
"2irst impression" which have been brought o the ippeal 3oard,

and vet will not, in the interim, pcse any threat to the public

. - . - - . -
- - - - .. - - - - s . -~ - R e A -
healsh auv safety due t£o continued constriction activisy at

the Callaway sita.

S S e " =y ot E ; ) _
WHERETORE, the Unicn Z.eCtIic Company reqcuest3 thac



the present mction be granted, and that this Appeal Board

issue a stay of tre effectiveness of the Initial Decision

gending its full consideration of, and final decisicn on,

- -

the exceptions f£iled by Union Electric Ccmpany.

Dated: October 6, 1978.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

Gerald Charnoff

Counsel for Union Electric Company



AFFIDAVIT OF 7CHN XK. BRYAN
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STATE OF MISSOURI ) ‘
-. : ) ss \
CITY OF ST. LOUIS )

o

John K. Bryan, having first been culy sworn, deposes and
states under cath the following:

L. That he is Vice President-Nuclear of Union Electric Company.,
the holder of Constructicon Permit Neos. CPPR-139 and CPPR-140,
anéd in such capacity has complete respensibility for the
constructicn ac;ivitias taking place at Callaway Plant,

a nuclear electric cenerating plant presently under

construction iz Callaway County, Misscuri. As the responsible
fficer of Union Electric Company he is duly authorized &2

make this affidavit on behalf of said corporation, and th

statements contained herein are true and accurate to the

ot

best of his knowledge, infcrmaticn and belief;
2, That an indefinite suspension of the Callaway constructicn
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in its "Initial Decision on Order =o Show Cause”
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dated September 23, 1978, would necessarily result in a2

immediate reductiocn in the work £force at the Callaway con-
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be expected frcm 12 major

3 months due £0 the need = ramcbilize

an orderly manner:;

would rapidly escalate to S$30-540 mi

ontr

O

to embark ¢n, majer Zfacets
suspgension of the permits would necessi
ponement of the fuel lcading and commercia
for Callaway Unit 1, anéd each mo

d commercial operating

present ¢cost about §1 J million

the work

That a shutdown of any duration would cause a schedule lcss,

addition to the period ¢f suspension, of agproximately

- . -
rce ia

That in order to properly secure and maintain the project,
the overhead staff and a certain numper of craft perscnnel
and rental equipment would have to be retained on the project
and payments wculd have tc be made to subcontractors o

keep them in a state of readiness for when the suspension

That a suspensicn of 1 week would cost approximately $6.5
mil'.ion; a suspension of 30 days wculd cost approximately
$§8 million; if the suspension were to last 90 days, costs
ion as penalties could

ctors who are engacged in, or

operating dates
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Subscribed and sworn to before me this 4th day cf October,
1978, by Jehn K. Bryan who personally appeared before me and is
Xnown to me to be the person described in and who executed &h
foregoing instrument in my presence and acknowledged he executed
the same as his free act and deed on behalf of said corporation.

In Witness Wherecf, I have hereuntc set my hand and affixed

-

I . 1 - - » - -~ - a T ot o= N - : - i
my official seal at my office in St. Louis, Missour', this 4th
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FATRICIA ANN OCRRIS

NOTARY PUBLIC,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY CCMMISSION

Atomic Safaty

and Lic

In the

UNION ELECTRIC COMPANY
(Callaway Plant, Units 1

N Nl Nl it

and 2)
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CERTIFICATE

Constructi

QF SERVIC

i

n Permits Nes. PPR-129

CPPR-140

I hereby certify that copies of the foregoing "Motien

0f Union Electric Company Por A Stay Of Suspensicn Order Pending

Apreal Board Review"

delivering by hand to

by mailing copies, postage prepaid,

6th day of October, 1978:

Atomic Safety and lLicensing
Apreal Board Panel

U.S5 Nuclear Regulatcry Ccmmission

Washingten, D. C. 208855

John F. Wolf, Esquire

y“a..man, Atcmic Safety and
icensing Board

C.S5. Nuclear Regulatecry Commission

Wwashington, D. C. 20555

Hucgh K. Clark, Esguir

Atomic Safety and Licensing Bcar
U.5. Nuclear Regulatory Ccmm;ss-on
Washington, D. C. 203353

Joseph F. Tubridy, EsqQuire

Asomic Safety and Licensing Becard
T.S5. Nuclear Recgulatcory Commission
Washington, D. C. 20858

James P. Murray, Zsguire

cames Lieberman, Escuire

Qffice of the Dacutive lagal Sirector
C.S. Nuclear Regulatsry Commissicn
Hashiageon, D. C. 20583

ware served upon each of

o all others,

those in the Washington, D. C.

Michael B. Bancroft,
D-ane B. Cchn,

he fcllowing,

area, and

all on this

Esquire
Esquire

Suite 700

2000 ? Stree N.W.

Washington, D. C. 20036

Fulten City Library

709 Market Street

Fulton, Missouri 62251

..'.i:z Library of Washingten University

xinke= and L
5¢. Louis,

Dccket
ffice of
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Washiagten,
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indell 3culevards

M-;scu:i 63.0

ce Sectio

the Secretary
Wuclear Reﬂ:lA“’zr Commissicn

- -
- 4
- -

wn




