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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Appeal Board

In the Matter of )

)
LONG ISLAND LIGHTING COMPANY ) Docket No. 50-322 (OL)

) (Offsite Emergency Planning)
)

(Shoreham Nuclear Power Station, Unit 1)
BRIEF OF CITIZENS FOR AN

ORDERLY ENERGY POLICY, INC. S
IN SUPPORT OF ITS APPEAL

On July 28, 1983, the Atomic Safety and Licensing Board
presiding over this proceeding denied the Petition to Intervene
filed by appellant, Citizens for an Orderly Energy Policy, Inc.
(Citizens). The basis for the Board's denial of Citizens' petition
was that the petition was unﬁimely and did not meet the test for
late-filed petitions set forth in 10 C.F.R. § 2,714(a) (1) (i) =(v)
(1982). See Memorandum and Order Denying Petition to Intervene of
Citizens for an Orderly Energy Policy, Inc. (Order), dated July 28,
1983, at 13. 1In this appeal, Citizens asserts that the Board
applied these tests incorrectly and, in addition, failed to reach
the issue of discretionary intervention put before it. Therefore,
Citizens asks this Appeal Board to reverse the July 28, 1983
decision and to grant its petition to intervene as a party to the
proceeding.

I

BACKGROUND

The original notice of hearing on the question of whether
an operating license should be issued for the Shoreham Nuclear Power

Station was published in the Federal Register in 1976. Prior to
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that time, during the construction permit phase of hearings, the
Suffolk County government supported the construction and eventual
operation of Shoreham. 1In fact, until early 1982, Suffolk County
did not actively oppose the operation of the facility. With respect
to emergency planning, Suffolk County did not refuse to participate
in the process until February, 1983.

In February, 1983, the Suffolk County Legislature passed
Resolution No. 111-1983, which declared that no radiological
emergency response plan could protect Suffolk County residents and
that Suffolk County would neither adopt nor implement such a plan.
Shortly thereafter, the county filed a motion with another Atomic
Safety and Licensing Board with jurisdiction over the Shoreham
proceeding to dismiss the entire operating license proceeding in
light of Resolution No. 111-1983. That licensing board denied
Suffolk County's motion and established this emergency planning
hearing on April 20, 1983. The present Board was established on
May 11, 1983, to hear all emergency planning issues.

Citizens filed its petition to intervene on June 14, 1983.
In its petition, a copy of which is attached as Appendix No. 1,
Citzens asserted that it had standing to intervene as of right
because of its members' proximity to the facility and their
interests in having clean, safe, efficient enerqgy sources available
in their community. See Petition at 4-5. Citizens also asserted
that its interest in having an electric facility generated by
nuclear power was cognizable urder the Atomic Energy Act, 42 U.S.C.

§§ 2011, et seq. See Petition at 6.



In addition to seeking to intervene as of right, Citizens
sought to intervene in the proceeding as a discretionary matter.
See Petition at 7-12. Finally, Citizens argued that its petition
was timely, or in the alternative, that it met the standards for
late filing. See Petition at 13-14,

Long Island Lighting Company (LILCO) and Suffolk County did
not oppose Citizens' petition. The Nuclear Regulatory Commission
(NRC) Staff and the Town of Southampton did object to Citizens'
petition. Citizens filed a reply to the Staff's objections on
July 12, 1983,1 See Reply of the Citizens for an Orderly Energy
Policy, Inc. to the Nuclear Regulatory Commission Staff Response to
Petition to Intervene (Reply), a copy of which is attached as
Appendix No. 2.

II

DECISION OF THE LICENSING BOARD

In ruling on Citizens' petition, the Board looked only to
the timeliness of the petition because it found that issue
"dispositive." Order at 5. First, the Board found that Citizens'
petition was late. Id. at 6-7, Second, upon balancing the five
factors set forth in the NRC's Rules of Practice, it found no
compelling reason to consider the late-filed petition. Specifically,
the Board found that: (1) Citizens had failed to demonstrate good
cause for its late filing, (2) there were no other means available

to protect Citizens' interests, (3) Citizens had failed to establish

1 citizens had not yet received the response filed by the Town of
Southampton when it submitted its reply.
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that its intervention could be expected to assist in developing a
sound record, (4). Citizens had not established why LILCO would not
represent Citizens' interests, and (5) Citizens' participation would
delay the proceeding and broaden the issues. These findings by the
Board are addressed below.

153

DISCUSSION

A. Citizens Has Demonstrated Good Cause for Late Filing

Although the Board recognized that the original notice of
hearing on the operating license for the Shoreham facility was
published in 1976 (see Order at 6), the Board also acknowledged that
the events leading up to the current emergency planning hearing did
not occur until February, 1983. See Order at 9. Thus, if Citizens'
petition is to be considered untimely, it is at most four months,
not seven years, late. Citizens, however, has demonstrated good
cause for not filing its petition at an earlier time.

In examining whether Citizens had demonstrated good cause
for filing late, the Board applied the standards recently enunciated

by the Commission in Duke Power Company (Catawba Nuclear Station,

Units 1 and 2), CLI-83-19, 17 NRC (June 30, 1983). See Order
at 4-5, 7-9. 1In that case, an intervenor sought to add new
contentions after the time for filing had passed. The new
contentions were allegedly based on previously unavailable licensing
documents., The Commission found that the "institutional

unavailability of a licensing-related document does not establish



good cause for filing a late contention if information was available
early enough to provide the basis for the timely filing of that
contention." Catawba, slip op. at 11-12.

To begin, the Commission's decision in Catawba is inapposite
here. Citizens has not asserted that its petition or its contentions
are based upon previously unavailable licensing documents, 2
Moreover, Citizens has not asserted that it was unable to file its
petition because of the unavailability of certain documents.

The basis for Citizens' assertion of good cause is this:
it simply did not know that a hearing would be held on the adequacy
of the emergency plan developed and implemented by LILCO, with no
assistance from Suffolk County, until a decision was issued on April
20, 1983. While Citizens could have filed its petition between
February and April, 1983, Suffolk County's motion to dismiss the
licensing proceeding was pending at that time and there was the
possibility that there would be no emergency planning hearing in
which to intervene. Prior to February, 1983, Suffolk County gave
every indication that it was proceeding to develop an emergency plan
for the Shoreham facility. Thus, the possibility that no license
would issue because of the absence of a local government emergency
plan had not yet arisen, Since Citizens does not seek to justify

its petition or its contentions on the basis of any previously

2 Contrary to the Board's finding, (see Order at 9), Citizens has
not asserted that the LILCO emergency plan, filed on May 26, 1983,
is the basis of its petition or is the reason it did not file its
petition at an earlier time,



unavailable documents, neither the Catawba decision nor its
three-part test for the admission of a contention based on
unavailable documents applies.

Even if the Catawba decision is analogized to Citizens'
petition, that decision supports a finding of good cause in this
instance. As noted above, in that decision the Commission held that
the "institutional unavailability" of a document does not establish
good cause for the late filing of a contention if other information
was available to provide the basis for the timely filing of the
contention. However, the unavailability of a document could
establish good cause if other information were not available to
provide the basis for the proposed contention.

Analogizing the "institutional unavailabilty" of a document
to circumstances or events which have not yet occurred, the Catawba
decision suggests that the occurrence of unknown events does not
establish good cause if other information was available for the
petitioner to act upon. In the instant situation, however, no other
information was available to Citizens rpon which to act--Citizens

did not know when, or if, a hearing on . ILCO's emergency plan would



be held until April 20, 1983, Thus, in the absence of such other
information, Citizens has demonstrated good cause under the

standards outlined by the Commission in its Catawba decision, 3

B, Citizens Was Not Provided an Opportunity To Establish
Its Ability To Develop a Sound Record

Another factor used by the Board in ruling against
Citizens' petition was that Citizens' statements concerning its
ability to contribute to the proceeding were "vague and
insufficient” and thus that Citizens failed to make the requisite
showing on this point., Order at 11. The Board cited an earlier

Appeal Board decision in Mississippi Power and Light Company (Grand

Gulf Nuclear Station, Units 1 and 2) (ALAB-704, 16 NRC __

3 1In addition, Citizens asserts that the emergency planning hearing
established on April 20, 1983, is essentially a new proceeding and
thus that Citizens' petition was timely filed. Under the April 20,
1983 decision, contentions on LILCO's emergency plan were to be
filed two weeks after service of the revised emergency plan and a
new discovery phase was discussed. The schedule for filing
contentions was later extended and Citizens filed its petition prior
to the time when contentions were due. Citizens also filed its
proposed contentions on time,



(December 8, 1982)), for the proposition that a petitioner should
set out the precise issues it plans to cover, its prospective
witnesses, and their proposed testimony. 39,4

In its response in opposition to Citizens' petition, the
NRC staff raised a similar point and asserted that Citizens needed
to provide a "bill of particulars" to demonstrate what expertise it
could provide., Citizens, in replying to this argument, explained
that this requirement had never been imposed on a potential
intervenor and that a "bill of particulars"™ in this context is
nowhere defined. 1In any event, Citizens agreed to provide
additional information on its expertise in a "bill of particulars"
if the Board determined this information was needed. See Reply
at 6-7. No request from the Board was received.

Moreover, the facts surrounding the Appeal Board's decisicn

in Grand Gulf are quite different than those surrounding Citizen's

petition. In the Grand Gulf case, the State of Louisiana filed a

petition to intervene in an untimely manner. Although it sought to
meet the standards for acceptance of a late petition, Louisiana did
not attempt to demonstrate any special expertise it possessed and
merely indicated it would express its views on the suhbjects it

wished to raise. See Memorandum and Order Denying State of

4 Citizens notes that the Appeal Board's ruling in Grand Gulf
regarding a showing of expertise is not a new pronouncement.,
Rather, the Appeal Board's discussion of what information a
petitioner must present in order to demonstrate its expertise is
based on earlier NRC case law. See Grand Gulf, slip op. at 10,
citing South Carolina Electric and Gas Company (Virgil C. Summer
Nuclear Station, Unit 1), ALAB-642, 13 NRC §§§, 894 (1981) and
Detroit Edison Company (Greenwood Energy Center, Units 2 and 3),
ALAB-476, 7 NRC 759, 764 (1978). Citizens provided the information
required by these cases.




Louisiana's Petition for Interventinn, LBP-82-92, 16 NRC

(October 20, 1982)., These "vague assertions" are what the Appeal

Board found to be "insufficient." Grand Gulf, slip op. at 10.

In its petition, however, Citizens set forth the information
concerning its members' expertise whicli it believed was required by
NRC's Rules of Practice and applicabtle case law. Sce Pelition
at 8-9. Further, Citizens set forth in its contentions the precise
issues it seeks to litigate in the proceeding. The proposed
contentions submitted by Citizens are not brief declaratory
statements but are, in fact, outlines of what Citizens intends to
demonstrate in the emergency planning hearing if admitted. A copy
of the draft contentions submitted is attached as Appendix No. 3.

In contrast, the NRC staff stated its belief that an
intervenor supporting a nuclear facility in a licensing hearing had
responsibilities different than those set out in the regulations.

Citing Nuclear Energy Company (Sheffield, Illinois Low-Level

Radioactive Waste Disposal Site), ALAB-473, 7 NRC 737, 743 n.5
(1978), the staff stated that Citizens was only required to take a
position on the contentions submitted by the intervenors opposing
the Shoreham facility which had been filed in draft form on June 23,
1983, °

Although Citizens sought guidance from the Board as to what
role was expected of it, Citizens was told that its obligations and
responsibilities with respect to contentions would be set forth if

Citizens were to be admitted. See Transcript of July 13, 1983

5 FPinal contentions were submitted by the intervenors on
July 26, 1983,



Prehearing Conference (Tr.) at 68. Taking into account the
confusion in this area and Citizens' efforts and willingness to
specify its intentions in this proceeding in accordance with NRC's
regulations, the Board's determination that Citizens failed to make
a proper showing on its ability to make a valuable contribution to

the record was inappropriate.

C. Citizens Has Demonstrated that
No Other Party Will Represent Its Interests

The Board ruled that Citizens failed to show that the
utility would not represent its interests., Order at 11, 1In its
petition, however, Citizens explained that the utility does not have
the same interest or perspective as does Citizens. See Petition
at 10-11. LILCO is an organizational entity with organizational
interests and goals. Citizens, however, is seeking to intervene on
behalf of its members who are individuals with an interest in seeing
rational energy development on Long Island and an interest in
emergency planning for the protection of themselves, their homes,
and their families. 1Id. This divergence of interests demonstrates
that LILCO could not adequately represent Citizens' interests. In
addition, an independent group voicing certain expert opinions would
offer a different perspective and could carry substantial weight in
the determination of the adequacy of LILCO's emergency plan. See
Petition at 9.

More importantly, the Board appears to have assumed that
any applicant for an operating license would represent the interests
of any potential party which supported the issuance of that

license. Such an assumption, however, precludes the possibility
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that a group which favors the operation of a nuclear facility could
ever successfully intervene in a licensing proceeding. This result
is not intended or sanctioned by the Atomic Energy Act or NRC

requlations.

D. Citizens' Intervention Will Not
Delay or Broaden the Proceeding

In deciding that Citizens' participation in the hearing
will delay the proceeding and broaden the issues, the Board relied
on statements of counsel at the July 13, 1983 prehearing conference.
See Order at 12,6 Specifically, counsel stated:

"We intend to present witnesses on the
contentions that we did file., We would also
participate in the cross-examination of not
all witnesses but those witnesses that we
believed, or on those issues that we believed
we could present aid in developing the record.

"The members of Citizens do have a strong
background not only in nuclear energv but also
in emergency planning. A major portion of
Suffolk County's contentions deal with
accident assessment. They allege that
accident assessment is not adequate or that it
can't be done.

"Members of Citizens could be able to address

that in a lot of detail, and I think that is

an important point that we would be able to

address." Tr. 34-35,

In making this statement, however, counsel was explaining

how Citizens could contribute to the emergency planning hearine. 1In

6 The Board also relied on the ruling in Detroit Edison Compan
(Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 755, ;62
(1978) which stated that the later petition is, the greater the
potential that the petitioner's petition will delay the

proceeding. See Order at 12-13., After concluding that Citizens'
petition was several years late, the Board seemed to assume, not the
potential for delay, but that delay would necessarily occur. 1Id.
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essence, the Board ruled that any effective participation would
involve delay. Under this reasoning, only intervenors who intended
to do nothing at the proceeding would be admitted.

Such a result is incongruous, Citizens submits that any
meaningful participation by any intervenor must involve some
expenditure of time, For exanmple, . acs Citizens indicated, it
presented witnesses and conducted cross-examination on certain
1ssues, then a few extra hours of hearing time would be consumed.
On the other hand, if Citizens presented no witnesses and asked no
questions on cross-examination, no extra expenditure of time would

In such a situation, however, Citizens would not be helping

develop a sound record and would be serving no purpose by its
intervention.

The resolution of this dilemma i: O use the r:'le of
reason, an approach ignored by the Board. As counsel for LILCO
explained, any "delay" occasioned by Citizens' participation "would

-
be slight." I'r - Further, Citizens favors the issuance of an
rating licen: fe Shoreham at the earliest possible time and
not be attempting o intervene if believed its participation
lay the outcome of the hearing. S Petition at 11 and

m

't 3 As Citizens stated at the prehearing conference, its

testimony would be presented in as expeditious a manner as possibl

with the result that no significant delay would occur.

This statement is particularly apt when one co res the almost

Mg
200 pages of contentions Suffolk County seeks to litigate with the 8

pages of contentions submitted by Citizens.




Contrary to the Board's ruling, Citizens' participation
would not broaden the issues. The contentions which Citizens seeks
to raise are all within the scope of the proceeding. In fact, the
Board did not point to any issues which Citizens advanced which the

Board believed would broaden the proceeding. See Order at 12-13.,

On balance, Citizens did demonstrate that it had met the
requisite standards for late filing. The Board erred in its
determination that Citizens had failed to establish that its
petition should be granted. Consequently, the Board's decision

should be reversed.

E. The Board Erred in Not Ruling on Citizens' Request
To Intervene as a Discretionary Matter

In addition to its arguments regarding intervention as of
right, Citizens sought permission to intervene under the Board's
discretionary authority., See Petition at 7-12., The Board found,
without explanation, that its ruling on the timeliness of the
petition was dispositive of the issue of discretionary intervention.
Order at 13. Citizens disagrees., As is shown below, the question
of the timeliness of Citizens' petition is not dispositive of its
request for discretionary intervention,

In Portland General Electric Company (Pebble Springs

Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976), the

Commission set down several factors to be examined in determining
whether to grant discretionary intervention, Id. at 616. While
most are similar to the factors to be considered for a late-filed

petition, crne important factor is different: whether the petitioner
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has a property or financial interest which would be greatly
affected, Citizens addressed this standard in detail in its
petition and made a strong showing as to the interests it had at
stake should the Shoreham facility not be licensed. See Petition
at 9-10. The Board, however, did not consider these interests in
its decision to deny Citizens' petition. Had it done so, then its
balancing of all the factors might well have produced a different
outcome, The Board's failure to examine whether Citizens should be

granted discretionary intervention was in error.

F. This Appeal Board Should Also
Determine the Question of Stan 1

Believing the issue of timeliness to be dispositive of all
the issues raised in Citizens' petition, the Board declined to rule
on the important question of whether Citizens has standing to
intervene in this proceeding. Should, however, this Appeal Board
reverse the decision, Citizens urges it to also decide the question
of standing in order to avoid time-consuming remands and possible
further appeals. The parties' views on Citizens' standing have
already been presented (see, e.g., Petition at 2-6 and Reply
at 1-4), and this course of action would conserve agency resources
as well as substantially reduce the possibility of delay.

IV

CONCLUS ION

For the reasons stated above, Citizens asks that the
Board's July 28, 1983 decision denying its petition to intervene be

reversed and that the timeliness issue be resolved in favor of

- 4 =



Citizens. Should this Appeal Bcard reverse the Board's decision,

then Citizens requests that it proceed to review the question of

Citizens' standing to intervene

in this proceeding and grant the

intervention petition filed by Citizens on June 14, 1983,

DATED: August 9, 1983,

Respectfully submitted,

RONALD A ZUMBRUN

SAM KAZMAN

LUCINDA LOW SWARTZ
Pacific Legal Fo -“dation
1990 M Street, N, ., Suite 550
Washington, D.C. 20036
Telephone: (202) 466-2686

o

By

Attorneys for Appellant Citizens for
an Orderly Energy Policy, Inc.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board
In the Matter of

)

)
LONG ISLAND LIGHTING COMPANY ) Docket No, 50-322 (OL)
)
)

(Shoreham Nuclear Power Station, Unit 1)

PETITION OF THE CITIZENS FOR
AN ORDERLY ENERGY POLICY, INC.,
TO _INTERVENE IN THE EMERGENCY PLANNING HEARING

Pursuant to 10 C.F.R. § 2.714 (1982),

the Citizens for an

Orderly Energy Policy, Inec. (Citizens) hereby seeks leave to

intervene in this special Proceeding in support of the emergency

plan submitted by the applicant, As discussed below, Citizens and

its members are persons whose interests are affected by this

Citizens
seeks expedited consideration of this pPetition so that it can

develop and file its contentions pursuant to the established
schedule,
I

CITIZENS IS ENTITLED TO INTERVENE
IN THE PROCEEDING AS OF RIGHT

Under the Nuclear Regulatory Commission's (NRC) Rules of

Practice, one who seeks to intervene in 4@ proceeding must

"set forth with particularit
the petitioner in the Proceeding, how that
interest may be affected by the results of

the proceeding, including the reasons why
Petitioner should be Pernitted to intervene,
with particular reference to the factors in
Paragraph (d) of thisg section, and the specific
aspect or aspects of the Subject matter of the
Proceeding as to which petiti

toner wishes *o
int:rvene. " 10 C.F.R, § 2.714(a)(2;,

Y the interest of

(Offsite Emergency Planning)




The "factors in paragraph (d)" are:

"(1l) The nature of the petitioner's right
under the Act to be made a party to the proceeding.

"(2) The nature and extent of the
petitioner's property, financial, or other
interest in the proceeding.

"(3) The possible effect of any order
which may be entered in the proceeding on the
petitioner's interest.” 10 C.F.R. § 2.714(4).

A, Citizens Has Sufficient Interest To Intervene

1. Applicable NRC Case Law Regarding Intervention

NRC case law has interpreted the intervention regulations
to require the satisfaction of judicial tests of standing in order

to demonstrate "interest." See Portland General Electric Company

(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610,
613-14 (1976). Thus, one must show the possibility of actual injury
and an interest "arguably within the zone of interest"” protected by
the Atomic Energy Act, as amended (42 U.S.C. §§ 2011, et seq.).

See Pebble Springs, 4 NRC at 613; see also Sierra Club v. Morton,

405 U.S. 727 (1972), and Warth v. Seldin, 422 U.S. 490 (1975).

In general, a petitioner must show that he has a personal
interest in the proceeding and that this interest will be adversely

affected. See Philadelphia Electric Company (Peach Bottom Atomic

Power Station, Units 2 and 3), CLI-73-10, 6 AEC 173 (1973).1

"Interest” may be demonstrated by one's proximity to the plant. 1d.

L while the Peach Bottom case also required the submission of
contentions, new regulations make it clear *hat a petitioner need
not state his contentions until 15 days prior to the firet
prehearing conference., 10 C.F.R, §2.714(b); se= also Wisconsin
flectric Power Company (Point Beach Nuclear Plant, Units I and 2),
LBP-78-23, B8 NRC 71, 74 (1979).




Interest is typically demonstrated where the petitioner lives or
works within 50 miles of a nuclear power plant., See, e.q.,

Tennessee Valley Authority (Watts Bar Nuclear Plant, Units 1 and 2),

ALAB-413, S NRC 1418, 1421 n.4 (1977); Detroit Edison Company

(Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 8 NRC 73

(1979); iHouston Lighting and Power Company (South Texas Project,

Units 1 and 2), LBP-79-10, 9 NRC 439, 443-44 (1979); and Texas

Utilities Generating Company (Comanche Peak Steam Electric Station,

Units 1 and 2), LBP-79-18, 9 NRC 728, 730 (1979); Cleveland Electric

Illuminating Company (Perry Nuclear Power Plant, Units 1 and 2),

LBP-81-24, 14 NRC 175, 178 (1981).
In addition, corporate environmental groups have been found
to have standing to represent their members' interest. Public

Service Company of Indiana, Inc. (Marble Hill Nuclear Generating

Station, Units 1 and 2), ALAB-322, 3 NRC 328, 330 (1976). 1In fact,
an organization having general concerns in the subject matter could
be allowed to participate as long as there is at least one member

who can demonstrate "injury in fact." See Allied-General Nuclear

Services (Barnwell Fuel Receiving and Storage Station), ALAB-328,
3 NRC 420 (1973).

Along similar lines, it has been held that a petitioner
supporting an application must particularize a specific injury that
it, or its members, would or might sustain should the application be

denied. The test is "whether a cognizable interest of the



petitioner might be adversely affected if the proceeding has one

outcome rather than another." HNuclear Engineering Company, Inc.

(Sheffield, Illincis Low-Level Radioactive Waste Disposal Site),
ALAB=473, 7 NRC 737, 743 (1978). Citizens meets all these tests for
standing to intervene in this proceeding.

2. Specification of Citizens'
Interest in This Proceeding

Citizens is a corporation founded under the laws of
Hew York State in January, 1983. It has approximately 50
dues-paying, non-voting members, most of whom are engineers,
physicians, and scientists work 'ng on various projects involving
nuclear power. Most of the members live within 20 miles of the
Shoreham HNuclear Power Station.

The organization was formed for several purposes, including
the establishment, coordination, and implementation of programs
designed to promote the development of a rational energy policy for
Long Island. Citizens favors the issuance of an operating license
to the Long Island Lighting Company (LILCO) for the Shoreham Nuclear
Power Station, subject to the fulfillment ol all appropriate NRC
rules and requlations,

In support of this petition, several members of Citizens
have signed affidavits stating that they live within 20 miles of the
station, that they favor the operation of the station, and that they
wish Citizens to represent them in the special NRC offsite emergency

planaing rearing. Their names and addresses are alsc set forth in



these affidavits, copies of which are attached to this filing.

Thus, Citizens has met the tests typically required of

intervenors: proximity of its members to the Shoreham Nuclear Power
Station, the general interest of the organization in energy issues,
and the identification of members with the necessary interest who
wish to be represented by Citizens,

As a proponent of LILCO's application for an operating
license, Citizens also asserts that its interests and those of its
members will be adversely affected if the Shoreham Nuclear Power
Station is not permitted to operate. These interests are cognizable
under the Atomic Energy Act.

Citizens and its members have a strong interest in the
availability of clean, safe, efficient energy sources on Long Island,
the community in which its members and their families live and
work. The uniqueness of Long Island's location makes it difficult
to supply electricity to residents, For example, Long Island must
generate 80% of its needed power because of the limited
interconnection from the New York Power Pool to the island. The
existing generation facilities on Long Island are aging and will
need to be replaced in the near future. While LILCO could build
coal-fired facilities, new harbors would have to be dredged to
accommodate ccal barges, or new railway lines would have to be built
to accommodate the daily transportation of coal to the facility,

Coal-fired plants also generate enormous amounts of solid waste



products on a daily basis and can contribute to air pollution
problems, Thus, a nuclear powered generation facility offers the
best alternative for providing needed electrical power on Long Island.
Citizens was specifically founded to promote the
development of a raticnal energy policy for Long Izland and is
generally supportive of nuclear power as an importaﬁi energy
source. In furtherance of these organizational goals, Citizens now
seeks to intervene in this proceeding on behalf of itself and
its members., Citizens desires to protect its interest in the
availability of a nuclear power source by supporting the issuance of
an operating license for the Shoreham Nuclear Power Station.
The availability of nuclear power is a recognizable
interest under the Atomic Energy Act. The congressional declaration

of policy, findings, and statement of purpose in the Atomic Energy

(44

ACt make it clear that Congress intended to promote the development
of nuclear power as an energy source. See 42 U,S.C. §§ 2011-13,2
Thus, by intervening in this proceeding, Citizens hopes to protect
its own interest, and that of its members, in accordance with the

stated intention of Congress to promote nuclear power,

B. Citizens Wishes To Intervene on the Issu» of
the Adequacy of LILCO's Emergency Plan

In addition to stating a sufficient interest, a petitioner
must state on which aspects of the proceeding it seeks to intervene.

L0 C.F.R. § 2.714(a)(2). The special emergency planning hearing

2

" The Atomic Energy Act seeks to promote nuclear energy as well as
¢C requlate it. Thus, an interest in the availability of nuclear
energy 1s no less cognizable under the Act than is an interest in
health and safety.



scheduled by the Licensing Board in its Order dated April 20, 1983,
indicated that only offsite emergency planning concerns would be
heard, With this in mind, Citizens wishes to intervene in support
of the emergency plan submitted by LILCO, especially the validity
of the assumptions used by the utility in developing its plan,
Citizens will draft its specific contentions and the bases

therefor and will submit them in accordance with the Licensing

Board's April 20, 1983 Order.

Based on the foregoing, Citizens has met the requisite
tests for intervention in this proceeding under 10 C.F.R § 2.714.
Therefore, Citizens requests this Licensing Board to grant its
intervention petition.
II

ALTERNATIVELY, CITIZENS SHOULD BE PERMITTED TO INTERVENE
UNDER THE LICENSING BOARD'S DISCRETIONARY AUTHORITY

While Citizens believes that it is entitled to intervene in
this proceeding as of right, in the alternative, Citizens asks this
Licensing Board to admit it to this proceeding under the Board's
discretionary authority. Although not specifically set forth in
the Rules of Practice, an additional method of intervention is

with the discretion of the licensing board. See Pebble Sprinas,

& HRC at 614-17. In Pebble Springs, the Commission held that even




if a petitioner for intervention could not satisfy the strict
judicial standing test, intervention could be allowed as a matter of
discretion, Id. at 616.

The factors to be considered by a licensing board in making
this determination are: (1) whether the petitioner would make a
valuable contribution to the proceeding, (2) whether the petitioner
has a property or financial interest which would be greatly
affected, (3) whether there are other means available to protect the
petitioner's interest, (4) whether the petitioner's interest mignt
be represented by existing parties, and (5) whether intervention
would delay or broaden the proceeding. Id. Each of these factors
1s discussed below,

The petitioner's ability to contribute to the development
of a sound record is the principal consideration in determining
whether to allow intervention as a matter of discretion. Detroit

Edison Company (Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470,

7 HRC 473, 475 n.2 (1978). In this particular instance, Citizens
would be able to make a valuable contribution to the proceeding.
Most members of Citizens are recognized authorities in the field of
nuclear power and could address the adequacy of an emergency plan
with respect to specific radiological events which could occur at
the Shoreham Nuclear Power Station. Some members of Citizens work
protessionally in radiological emergency planning, participate in
emerqgency planning drills in the northeastern United States, and/or

are members of federal radiological emergency response teams. With



this special expertise, Citizens would be able to make an important
contribution to the record regarding the adequacy of LILCO's
emergency plan.

Finally, Citizens has no employment or financial ties to
LILCO, <Citizens' members do, however, have an understandably strong
int2rest in having a4n adequate emergency plan in place for any
possible event which could affect them or their families. These two
considerations, together with Citizens' position generally supportive
of the Shoreham Nuclear Power Plant, will allow it to present to
this Licensing Board a perspective not currently available from any
other party. Citizens also desires to challenge, if necessary, any
attempt by Suffolk County to profit in this proceeding by its
refusal to participate with LILCO in emergency planning efforts.

With respect to the interests at .stake in this proceeding,
Citizens has a keen interest in the continued availability of a
reliable energy source on Long Island, an interest which would be
greatly affected if the station were not allowed to operate,
Citizens' members believe that having an electrical power source
such as the Shoreham Nuclear Power Station in the area would
contribute to the quality of community life. The operation of the
station would add to the reliability of electrical service
throughout LILCO's service area on Long Island. Having a reliable
power source available would attract business and industry to the
area, further adding to the tax revenues and to the general welfare

of the community. For example, Brookhaven Naticnal Laboratory on



Long Island is the largest employer in Suffolk County, produces a
significant amount of revenue for the County, and depends upon a
reliable electrical energy source for its research work. 1Its new
facilities are particularly energy-intensive. Without a reliable
source of power, the laboratory could not maintain its international
2rominence and would not continue to draw highly skilled and
educated individuals to the community,

In addition, the utility provides revenues for approximately
two-thirds of the Shoreham-Wading River School District budget.
Should the station not operate, those revenues will be lost and the
local school system will go from being one of the best in New York
State to one of the worst. Having good quality schools for their
children is a high priority for Citizens' members.

These are some of the property and financial interests
which Citizens' members have in the operation of the Shoreham
Huclear Power Station. These interests demonstrate the depth of the
members' concern for the start-up, at the earliest possible time, of
the Shoreham Nuclear Power Station.

With respect to the factors which would weigh against
discretionary intervention, no other party to the proceeding can
adequately protect Citizens' interests., While LILCO and Citizens
both favor the operation of the facility, the utility does not have
the same interest or perspective as does Citizens. Because its
members live in the community, Citizens has an interest in seeing

rational energy development on Long Island, such as the Shoreham
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Nuclear Power Station, and in having safe, clean energy sources
available in the area. At the same time, Citizens' members have an
interest in protecting their homes and families,

While Suffolk County purports to represent county
residents' interests, it is not representing the interests of
Citizens or its members in this instance. Rather, by refusing to
participate in the emergency planning process, the county is
refusing to provide prudent and reasonable se;vices to all residents
of the county, including Citizens and its members. Suffolk County
will not be representing Citizens' interests in the special NRC
emergency planning hearing.

In addition, no other means exist, at the present time, for
Citizens to protect its interests. Because it is this proceeding
which will initially decide the fate of the Shoreham Nuclear Power
Station, it is vital that Citizens be able to protect and advance
its interests at this early administrative stage.3

Finally, Citizens' intervention will not broaden or delay
the proceeding., Citizens does not intend to introduce any concerns
outside the scope of the hearing. Moreover, Citizens believes that
the Shoreham Nuclear Power Station should be permitted to begin
operation as soon as is feasible, and does not wish to pursue any

action which would delay the hearing or the operation of the station.

3 Citizens must be able to assert its interests now in order to be
able to assert those interests in later aiministrative or judicial
proceedings.
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to Terminate the Shoreham Operating License Proceeding, at 60-65
(April 20, 1983). These are all the markings of a newly-convened
hearing. Because Citizens is filing this petition well in advance
of the date on which contentions are due and has stated its
willingness to meet the established schedule, Citizens believes this
petition is timely filed.

8. In the Alternative, This Petition
Meets the Requirements for Late Filings

Even if this petition is considered as a late filed.
request, Citizens meets the tests for the acceptance of such a
petition as stated in 10 C.F.R. § 2.714(a)(1)(i)=(v). This
regulation allows a licensing board to balance five factors to
determine whether to grant a late filed petition: (1) good cause
for failure to file on time; (2) the availability of other means to
protect the petitioner's'interests: (3) the extent to which the
petitioner's participation may assist in developing the record;

(4) the extent to which the petitioner's interest will be
represented by other parties; and (5) the extent to which the
petitioner's participation will broaden the proceeding.

Citizens has addressed its position with respect to four of
these five factors in its discussion of discretionary intervention
at Page Nos. 8-12 supra. There, Citizens asserts and explains that
its participation will assist in developing the record, that its
interest cannot be protected by other parties, that no other means
exist to protect its interest, and that its participation will not

broaden or delay the proceeding,
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With respect to the good cause regquirement, as noted above
the events leading up to this proceeding have only recently
occurred. Suffolk County in February of this year passed its
resolution denying th. adequacy of any emergency plan and shortly
thereafter filed its motion to terminate the licensing proceeding,
The Licensing Board on April 20, 1983, filed its Order denying that
motion and establishing a schedule for this new hearing on the
adequacy of LILCO's plan. LILCO, on May 26, 1983, filed its interim
emergency plans on which intervenors are to prepare contentions.
Thus, Citizens could not have acted any more quickly to prepare its
petition to intervene in this proceeding. Citizens has shown good
cause for not filing its petition at an earlier time.?

CONCLUSION

For the reasons stated above, Citizens requests that this
Licensing Board grant its petition to intervene in the special
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