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Introduction: The Nature of the Pleading

Under date of July 15, 1983, the Massachusetts
Attorney General ("MassAG") has submitted a curious
pleading, entitled "Contention of Attorney General
Francis X. Bellotti . . . ." (For want of a better
abbreviation, we refer to the pleading hereinafter as
"Contention".) On its face, the pleading purports to

be the uniiateral assertion of a2 new contention in this



proceeding (Contention at 3-5), a contention that would
substantially broaden the scope of the evacuation-time-
estimate-related issues presently remaining for
litigation and a contention that would effectively
relitigate issues that have already been disposed of by
allowance of a motion for summary disposition. See

Memorandum and Order (Ruling on Motions for Summary

Disposition) (June 30, 1983) at 8-15.

The new proffered contention is preceded by a
reference to and proposed interpretation of the Board's
ruling on that summary disposition motion, thus:

"Read literally, this restated contention no longer
presents a litigable issue once the Applicants
amend their FSAR to provide estimates -- any
estimates, no matter how erroneous or unfounded the
assumptions and calculations giving rise to them --
for evacuating the beach areas and for evacuating
all areas within the EPZ during adverse summer
weather conditions."

Contention at 2. After disparaging its own proffered
interpretation of the Board's prior ruling {id. ).
MassAG then cffers another interpretation, one that
would permit relitigaticn of any and all asserted
deficiencies in the baseline assumptions and underlying

methodology of the Applicants' evacuation time

estimates and one that would, perforce, render the



prior ruling wholly nugatcry (Contention at 3).
Recognizing the unlikelihood that such is what the
Becard intended by its June 30th ruling, MassAG then
"ask(s] that [the Board] accept the following
contention for litigation . . . ."™ (Id. at 3-4.) The
proposed new contention asserts five deficiencies in
the Applicants' tine estimates; one of the five is the
omission of the scenario estimates called for by the
Board in its June 30th Order (this aspect of the
proposed new contention would, therefore, add nothing),
while the remaining four are asser£ions going to the
basic assumptions and underlying methodology of the
Aprlicants' evacuation time estimates. Thesé four
purport to indict, not particular scenario estimates,
but rather any estimate for any scenario that is run on
the Applicants existing program:

"The [Applicants' evacuation time] estimates suffer
from the following specific deficiencies:

"(1) The demand forecast from transient population
is understated by a margin so wide as to
render the estimates unreliable;

"(2) The characteristics of the road network in the
beach area makes movement singularly
vulnerable to the consequences of accidents
and breakdowns, yet no analysis of the time
effects of such incidents has been made;



"(3) The estimates fail to reflect the travel
impediance in the breach area resulting fron
non-evacuating traffic, such as persons
returning to homes within the EPZ, milling
about, or passing through the area;

"(4) There is inadequate analysis of the time

demands for evacuating the transit-dependent
population, including beach visitors;

.N
In fewer words, MassA( proposes to challenge peocpulation
number assumptions, highway capacity assumpticns,
impact of accidents upon highway capacity, and time
requirement for evacuation people who require someone
else to drive them. As Massachusetts candidly
concedes, these are identical to the challenges that it
hoped to make the to the entirety of the Applicants'
estimates themselves (Contention at 4), and of
necessity the matters asserted are generic to the
Applicants' estimates and not specific to. the scenarios

that the Board found missing.! Moreover, MassAG

It is important to bear two things in mind about
evacuation time estimates prepared, as the Applicants
have done, in a rystematic manner using computer codes.
First, the basic assumptions (i.e., population size,
population distribution, people/car ratios, highway
networks, highway capacities, nodal capacities,
diminutions on capacities on account of



proposes this challenge on the basis of testimony of
the same witness that NECNP offered in opposition to
the summary disposition motion.

While MassAG "asks," it has, for reasons we cannot
fathom, filed no motion and, more importantly, it has
made no attempt to carry (or even address) the burden
of one who proposes the allowance of a motion. 1In
particular, MassAG, though reguesting what amounts to
the admission of a late-filed contention, has made no
effort to demonstrate either "good_cause" or any of the

other regquirements.

inclement weather, and so forth) are determined and the
basic estimation methodoigy is formulated. At that
peint estimates can be run for any given
population/weather/ sector scenario; particular
scenarics do not change the underlying assumptions or
methodology. Second, the Applicants have already run,
and the Board had before it on summary disposition,
estimates for each and every sector in the EPZ under
various population/weather scenarios; running a
scenario that combines two, three, or all of the
sectors does not change either the baseline assumptions
or the methodology, only the results. Likewise,
running a scenario for the peak population/adverse
weather scenario dces not regquire that one return to
"square one" and devise an entirely new methodology;
one must, rather, simply run the program again
specifying those population and weather variables (and
picking a sector combination).

In short, one need not re-invent the ruler every
time one is asked to measure the height of another lamp
post.



Procedural History

On November 13, 1982, this Board admitted two
contentions relating to the Applicants' evacuation time
estimates, Contentions NECNP II11.12 and .13. These
contentions were not sponsored or co-sponsored by
MassAG, nor did MassAGC at any time serve notice of its
intention to litigate them.? The Board had previously
denied MassAG intervenor status, ruling that MassAG had
not proposed any admissible contentions relating to on-

site emergency planning issues (of which, both in fact

and as the Board understands matters, includes the

sufficiency of the Applicants' evacuation time

2The Board referred to the obligation of an
interested state to specify, in advance of hearing, the
subject matters in which it wishes to litigate in the
very same breath by which it granted that status to
massAG. Memorandum and Order of September 13, 1982, at
91. ©See also id. at 116. The Board deemed MassAG to
have satisfied that requirement with respect to
soffsite emergency planning matters. Id. At least by
November 17th, however, it was plain to all that the
Board did not consider the sufficiency of the
Applicants' evacuation time estimates to be an offsite
issue. MassAGC at no time thereafter took steps to
specify those time estimates as an area in which it
desired to participate, < en while the motions for
summary disposition in Contentions 1I11.12 and .13 were
being considered.
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skepticism which the Board finds
unsupported by specific, relevant,
averred facts--are dismissed."

Memorandum and Order at 16.

Following that order, NECNP served notice that it
intended to offer no direct testimony on the remaining
portions of its contentions. Letter of Diane Curran
dated July 5, 1983. MassAG, however, purported to file
its own direct testimony on the contentions, which
testimony is notable in two respects: first, MassAG
seems to have adopted the exper% witness of NECNP
(Mr. Herr), and second, the proffered testimony
challenges afresh the assumptions and methodology of
the Applicants' time study, as if the Board's Order of
June 30th -- and the procedural history that culminated
in that Order -- had never occurred.

MassAG has now filed a new documen: in which, with
no reguest for leave to do so, it has "filed" its
"contention" on the Applicants' evacuation time

studies.?

3MassAG apparently now recognizes that, given the
Board's Order of June 30th and absent the admission of
a new contention, the testimony of Mr. Herr is
irrelevent to the remaining issues to be litigated and
will not be received. See Contention at 3.
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has not even attempted to do sc. As a motion,
therefore, the pleading does not even address the
relevant standards.

3. As a motion for clarification, the MassAG
pleading should be denied. Prescinding from the
question of MassAG's standing to raise Questions about
the scope of NECNP's contention, the interpretation of
the Board's order that MassAG first proffers and then
attacks is one that does little credit to the Board.

On the other hand, the alternative .interpretation for
which MassAC contends instead gives no credence to the
Board's order of June 30th. It is that Order, in fact,
that delimits the scope of what remains for litigation
in this proceeding with respect to the Applicants'
evacuation time estimates: while it is not sufficient
for the Applicant to cvrier "any estimates .[for the two
cases the Board wants studied], no matter how erroneous
or unfounded," it is sufficient that the two cases have
been studied and assessed on the basis of the same
methodology and the same baseline assumptions as those
contained in the principle estimates. Challenges to
the Applicants' methodology and to assumptions common

to all scenarios are simply no longer open. All of
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this is, we submit, obvious on the face of the Board's
prior Order and clarification is not necessary.

4. As a proposed contention, MassAG's statement of
the proposed issue fails on the additional ground of
res judicata on all but the last of the five issues
raised. The issues of the validity of the Applicants'
assumptions about population, road network, travel
impedence as it affects highway capacity, and
evacuation of transit-dependent population are simply
not issues as to which the Board dgnied summary
disposition. If for any reason the "contention" were
admissible, it should therefore be summarily‘dismissed
on the basis of the prior ruling.

'_Reipectfuyiy submitted,
@4ou15f“1- L/& W 7Y
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Thomas G. iqnan, r.
R. K. Gad’1I1ll
Ropes & Cray
225 Franklin Street
Boston, Massachusetts 02110
Telephone: 423-6100

Dated: July 26, 1983
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