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UNITED STATES OF AMERICA

[[NUCLEAR REGULATORY COMMISS i

PPOLByhym.BEFORE THE ATOMIC SAFETY AND LICENSIN

In the Matter of ) 9 55 *
) Docket No - -2 .sD

,,) Docket No." 6 3 f
PACIFIC GAS AND ELECTRIC COMPANY )

)
Diablo Canyon Nuclear Power ) (Reopened Hearing--
Plant Units Nos. 1 and 2 ) Design Quality

) Assurance)
)

RESPONSE OF GOVERNOR DEUKMEJIAN TO MOTION OF
APPLICANT PACIFIC GAS AND ELECTRIC COMPANY

TO COMPEL DOCUMENT PRODUCTION

INTRODUCTION

On June 10, 1983, PG&E served a request to produce

documents on the Governor, and the Governor responded by mail

on July 15, 1983, objecting to some requests and fulfilling

others. On July 20, 1983, PG&E served a " Motion to Compel

Production of Documents," which the Governor hereby answers.

As a preliminary matter, the Governor wishes to

reiterate a statement made on the record at the July 22, 1983

scheduling conference, regarding documents requested by PG&E that

were written or acquired prior to Governor Deukmejian's entry

into office on January 3, 1983. In the Governor's original

response to PG&E's request to produce documents, it was stated

that the response was limited to documents " presently in the

possession of the current administration, its counsel, and their

consultants." By this statemctnt it was meant that no effort has
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been made to regain any documents that previous administration

members took with them when they left office or that were not in

identifiable files. All identifiable documents possessed by the

current administration, including those in files turned over by

past counsel and those in the files of current consultants were

considered as available in responding'to the documents production

request.

The responses to particular requests follow.

PRODUCTION REOUESTS

Requests 1, 2, 5 and 6

Requests for Production Nos. 1, 2, 5 and that portion of

number 6 that requests notes and meeting minutes were and are

objected to on grounds that they call for the production of work

product, and as such are privileged from discovery under 10 CFR,

section 2.740(b)(2). These requests call for production of

meeting minutes, notes, document summaries, studies and analyses

done by oral direction of counsel for litigation purposes.

In its motion to compel, PG&E asserts that the work

product privilege claimed was not properly invoked and cannot be

properly evaluated. PG&E insists that the documents whose

production is objected to must be listed and described in order

for the validity of the claim of privilege to be evaluated.

As to these particular requests, PG&E's argument is

mistaken. A listing and detailed description of the documents is
e

not necessary to evaluate the claim of privilege; rather, the

request itself describes the documents quite fully enough to

2.



I

, .
6

..

.

allow tr.e board to determine that they are work product and

immune from discovery.

Request 1

PG&E has, in these requests, quite clearly and baldly

asked for material that represents the mental impressions,

opinions, and conclusions of counsel, or of counsel's agents.

Request No. I asks for all meeting notes taken by the Governor's

representatives at meetings involving the NRC, PG&E, and/or the

IDVP. As this board well knows, such meetings are open and eauc. .

could he and is attended by PG&E, if the facts presented at such

meetings were sought by PG&E. Transcripts of many such meetings

are made. Certainly, PG&E has had full' access to the factual

content of all such meetings, and does not need to seek the

Governor's counsel's meeting notes to find it. Clearly, what is

being sought by this request is not facts, but rather the

opinions and impressions of the notetaker on what was said and

) what transpired. Under the NRC Rules of Practice, such mental

impressions, opinions, and conclusions are clearly and explicitly

protected from discovery.
'

Request 2

Similarly, Request No. 2 asks for certain Diablo Canyon
!

| documents prepared by the NRC, PG&E, or the IDVP, having marginal

j notes on them, and for any notes or writings discussing such

documents. Again, the factual contents of the NRC, PG&E, and;

i

. IDVP documents in question are perfectly available to PG&E, since
I

it regularly receives some of these documents and produced the
|
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4 assurance, and prepared by the designated authors, is a class of

documents known to all participants in the case. All that the

Governor could add would be a list of those documents in that

class that have notes on them, or that have been summarized or

discussed in writing. Such an exercise would not make the

factual content of the documents any more available to PG&E than

it is now, and would only serve to inform PG&E as to what

documents opposing counsel considers most worthy of notes,

sumhtaries, and discussion. Such a list would, in short, a rtra

only to reveal the thought processes of counsel in this case, in

violation of the Commission's own Rules of Practice. PG&E is

not entitled to such.

Request 5

Request No. 5 seeks correspondence between Mr. Hubbard

and Dr. Roesett, two consultants employed by the Governor, and
~

notes of any meetings between them, concerning Diablo Canyon's

design. The previous objection to this request is renewed. That

objection made clear that any meeting notes were made in meetings

with counsel, and that they reflect the mental impressions, legal

theories, opinions and conclusions of the notetakers, who were

both counsel and the consultants. PG&E also insists that these

documents be listed and described, asserting that the claim of

work product privilege cannot be properly evaluated without such

a list. This is not correct. The only further information that
N.

could be added by the listing and description of such notes is-

F^ the dates of such meetings, the general subject matter of the

'. ;s.
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meetings, and the identity of each notetaker. Such information

is not needed to evaluate the claim of work product protection

for perronal meeting notes, which are clearly protected.

Without waiving its objection in any way, and solely as

an accomodation to PG&E, the Governor will state that no

correspondence has passed between Mr. Hubbard (or his associates)

and Dr. Roesett save for the transmission of copies of some of

the documents requested and objected to in Request No. 1.

Request 6

The portion of Request No. 6 that asks for notes or

meeting minutes is again objected to for the reasons discussed

above. Identification of the individual members of a class of

documents should not be required and would not be helpful when it

is apparent that the entire class of documents is protected, and

so it is here with personal notes and meeting minutes.

Request Nos. 3, 4 and 6

These requests ask for all calculations, analyses,

computer programs or outputs, or other writings or documents

relating to design or design quality that have been prepared or

reviewed by the Governor, his counsel or his consultants.

These requests were objected to previously as seeking

material prepared by counsel or at counsel's direction for

litigation, and containing the mental impressions, opinions, and

conclusions of the authors. That objection is renewed.

The studies and reviews PG&E has requested are plainly

work product, since they were performed by counsel as preparation

6.
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for trial, or were performed by counsel's consultants solely for

use of counsel in preparing for trial. Such trial preparation

materials are the essence of work product, and are

unconditionally protected from disclosure. (Fad. R. Civ. Proc.,

Rule 26(b)(3), Upjohn Co. v. United States (1981) 449 U.S. 383,

401.)

Further, a detailed list and description of the

documents is equally as objectionable. In Peterson v.

United States (1971) 52 FR.D. 317, 320, it is stated that:

" Discovery of a detailed description of the contents of

documents . is equivalent to the discovery of the. .

documents themselves."

Analogously, if the identity, date, and description of every

review or study by or for counsel were set forth, an opposing

attorney would have little dif ficulty in determining what issues

the Governor has considered and then dropped, where the greatest

resources are being devoted, and what materials and issues

counsel considers most vital and which least. In short, opposing
,

| counsel could fairly readily determine the thought processes and

the course of preparation for litigation of the Governor's

counsel. Such a glimpse into the mind of counsel is forbidden by

the work product rule.

For similar reasons, any listing of these protected

documents is also impermissible, for it would also reveal the

course of attorneys' preparation for trial, identifying the

priority counsel has assigned to various issues. Such a " pattern

7.
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or investigation" is protected by the work product privilege and

is undiscoverable. It should not be subject to compulsion.

(In re Grand Jury Subpoena (6th Cir. 1980) 622 P.2d 933, 935;

James Julian, Inc. v. Raytheon Co. (D. Del. 1982) 93 F.R.D. 138,

144.) '

CONCLUSION.

PG&E has requested a vast array of materials that, under

PG&E's own descriptions, are work product and immune from

discovery. Until and unless PG&E makes the showing of necessity

required by the Commission's Rules of Practice, 10 CPR

2.740(b)(2), its motion to compel production of these materials

should be denied.

DATED:

Respectfully submitted,

JOHN K. VAN DE KAMP, Attorney General
of the State of California

ANDREA SHERIDAN ORDIN,
Chief Assistant Attorney General

MICHAEL J. STRUMWACSER,
Special Counsel to the
Attorney General

SUSAN L. DURBIN,
PETER H. KAUFMAN,

Deputy Attorneys General

By LAI&w d /b i

SUSAN L. DURBIN

Attorneys for Governor
George Deukmejian

3580 Wilshire Boulevard
Los Angeles, California 90010
Telephone: (213) 736-2105
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

)
In the Matter of )

)
PACIFIC GAS AND ELECTRIC COMPANY ) Docket Nos. 50-275 0.L.

) 50-323 O.L.
(Diablo Canyon Nuclear Power )
Plan t, Units 1 and 2) )

)

CERTIFICATE OF SERVICE

I hereby certify that on this date I caused copies of

the foregoing " Response of Governor Deukmejian to Motion of

Applicant Pacific Gas & Electric Company to Compel Document

Production" served on the following by U.S. Mail, first class,

postage prepaid.

Hon. Nunzio Palladino, Chairman
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washing ton, D.C. 20555

Hon. Victor Gilinsky, Commissioner
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washing ton, D.C. 20555

Hon. Thomas Roberts, Commissioner
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washing ton, D.C. 20555
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Hon. James Asselstine, Commissioner
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washing ton, D.C. 20555

Hon. John Ahearne, Commissioner
U.S. Nuclear Regulatory Commission
1717 H Street, N.W.
Washing ton, D.C. 20555

Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Hon. Thomas S. Moore, Chairman
Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Hon-. W. Reed Johnson
Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Hon. John H. Buck
Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Judge John F. Wolf, Chairman
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Judge Glenn O. Bright
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Judge Jerry R. Kline
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Harold Denton
Director of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Leonard Bickwit, Esq.
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20 555

|

2.



. ..

-.,

..

Lawrence Chandler, Esq.
Henry J. McGurren, Esq.
Office of Executive Legal Director
BETH 042
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Secre tary
U.S. Nuclear Regulatory Commission
Washing ton, D.C. 20555

Attention: Docketing and Service Section

Mrs. Elizabeth Apfelberg
1415 Cozadero
San Luis Obispo, CA 93401

Janice E. Kerr, Esq.
Public Utilities Commission
5246 State Building
350 McAllister Street
San Francisco, CA 94102

Mrs. Raye Fleming
1920 Mattie Road
Shell Beach, CA 93449

Mr. Frederick Eissler
Scenic Shoreline Preservation

Conference, Inc.
4623 More Mesa Drive
Santa Barbara, CA 93105

Gordon Silver
Sandra A. Silver
1760 Alisal Street
San Luis Obispo, CA 93401

Joel R. Reynolds, Esq.
Eric Havian, Esq.
John Phillips, Esq.
Center for Law in the Public Interest
10951 West Pico Boulevard, Third Floor
Los Angeles, CA 90064

B ruce Nor ton, Esq.
Norton, Burke, Berry & French
2002 East Osborn
P.O. Box 10569
Phoenix, AZ 85064

Philip A. Crane, Jr., Esq.
Richard F. Locke, Esq.
Pacific Gas and Electric Company
P.O. Box 7442
San Francisco, CA 94120
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David S. Fleischaker, Esq.
P . O. Box 117 8
Oklahoma City, OK 73101

Arthur C. Gehr, Esq.
Snell & Wilmer
3100 Valley Bank Center -

Phoenix, AZ 85073

Mr. Richard B. Hubbard
MHB Technical Associates
1723 Hamilton Avenue, Suite K
San Jose, CA 95125

Mr. Carl Neiberger
Telegram Tribune
P. O. Box 112
' San Luis Obispo, CA 93402,

Virginia and Gordon Bruno
Pecho Ranch
P.O. Box 6289
Los Osos, CA 93402

Nancy Culver
192 Luneta
San Luis Obispo, CA 93401

Maurice Axelrad, Esq.
Lowenstein, Newman, Reis, & Axelrad
1025 Connecticut Avenue, N.W.
Washing ton, D.C. 20036

DATED: July 29, 1983 JOHN K. VAN DE KAMP, Attorney General,

of the State of California
ANDREA SHERIDAN ORDIN, Chief

Assistant Attorney General
,

MICHAEL J. STRUMWASSER, Special
Counsel to the Attorney General

SUSAN L. DURBIN,
PETER H. KAUFMAN,

Deputy Attorneys General

'By
SUSAN L. DURBIN

Attorneys for Governor George Deukmejian;

3580 Wilshire Boulevard
Suite 800
Los Angeles, California 90010,

(213) 736-2102
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