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Introduction

On August 3, 1981, Lower Alloways Creek Township
("Petitioner"”) filed a petition for review of ALAB-650
issued on July 17, 1981._l/ That decision denied all ex-
ceptions to an Atomic Safety and Licensing Board ("Licensiag
Board") Initial Decision which permitted the :installa*ion of
new, higher capacity spent fuel racks at Salem Nuclear
Generating Station, Unit 1 ("Salem Unit 1"). The instant
petition would have the Commission reconsider the finding
that further analysis was not necessary to more precisely
fix the probability of oxidation of spent fuel elements
stored longer than four years in the event of an assumed,
instantaneous total loss of water from the spent fuel pool

and the finding that no environmental impact statement need

be prepared in ccnjuaction with the approval oi the reracking.

_1/ Citations will be as follows: Appeal Bocard Decision:
ALAE~650 at ; Licensing Board Initial Decision:
LBP-80~27, 12 NRC 435 (1980); Intervenor Township of
Lower Alloway [51c] Creek's Petition in Support of the
Decision and Action of the Atomic Safety and Licensing
Appeal Board (10 C.F.R. §2.786): Br. Pet. at






Patitioner has utterly failed to demonstrate that this
proceeding has unique issues associated with it which dis-
tinguish it from the many similar approvals for spent fuel
reracking issued over the last several years which the
Commission has treated consistently and uniformly. The
petition should be denied.

Discussion

) 4

As an outgrowth of certain guestions r:lated to the
Three Mile Island accident, the Licensing Board asked the
parties what the difference in consequences would be between
a "gross loss of water," which was construed by the Licensing
Board to be a total instantanecus loss of cooling wate. rcrom
the spent fuel pcol with no specific causal mechanism zssociated
with it, with expanded capacity and such an event at the
pool with its original configuration. The Licensing Board
satisfied itself that, even assuming such a "gross loss of

water," there would not be a great difference between the

consequences occasioned by the »>ropcsed storage configuration
5/
and the consequences occasioned by the original ocne.
Petitioner advances arguments identical to thcose re-

jected by the Licensing and Appeal Bcards and presents no

_4/ (continued)

As for TOLAC, it has apparently taken the term
"bri2f" literally. ts seven page offering is
simply a rehearsal of its four page exceptions.
It adds little in the way of coherent argument
to facilitate our disposition of this matter.

S/ LBP-80-27, 12 NRC at 455.
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require the Commission to consider whether the Appeal Bocard
and Licensing Board's findings and disposition of this
matter should be disturbed. This is particularly true in
that nc mechanism has heen postulated for the "gross loss of
water" under consideration and that this is an event of
extremely low probability.

II.

Petitionar would have the Commission consider the
necessity under the Natioral Environmental Policy Act for
the preparation of a ssiaeric environmental impact statement,
before the Commission could act, to permit reracking of any
spent fuel pool, including the one for Salem, Unit 1. The
environmental review in this case in complete accord_with
Commission requireme:nts, instructions and guidance.ii/ Peti-
tioner's arguments are again merely repetitious of %ts
arguments before the Licensing and Appeal Boards,lﬁ/lack
coherent analysis and reasoning, and generally do not rise
to the dignity of matters which should be considered by the
Commission for review.Lg/

Initially, NUREG-0575 "Final Generic Environmental

Impact Statement on Handling and Storzge of Spent Light

17/ E.g., Intent to Prepare Generic Environmental Impact State-
ment on Handling and Storage of Spent Light Water Power
Reactor Fuel, 40 Fed. Reg. 42801 (September 16, 1975).

18/ The question of the need, as a legal matter, of an environ-
mental impact statement in conjunction with any reracking
was never raised below and Petitioner is barred from raising
it before the Commission.

19/ This is particularly true of Petiticner's opening remark in
this section that "[e]ither through intention or inadvertence,
the NRC has develcped a masterful strategy for avoiding the
requirements of NEPA . . . ." Br. Pet. at 7.



Water Power Reactor Fuel" is not a part of the record of
this proceeding. The Appeal Board correctly found that the
Licensing Board had not relied upon it.gg/ Petitioner ap-
parently does not argue to the contrary. Therefore, any
purported error or misstatements are irrelevant to and
should not be permitted to be injected in this proceeding.
Petitioner had adeguate cpportunity to comment upon the
draft of NUREG-OS?S;ZL/ the Commission was itself satisfied
as to the contents of NUREG-OS75.E£/ No reason exists to
disturb the Commission's findings. The issuance of the
license amendment was supported by an Environmental Impact
Assessment which was found to be in complete compliance with
Commission requirements.gz/ Again, no error is alleged by
Patitioner with regard to the EIA.

Despite failing to show that the .eracking was a major
Federal action significantly affecting the environmegt, which
Petitioner was given a full opportunity to litigate,:i/the
question of whether any alternative to the proposed action

was environmentally preferable was considered by both the

ALAB-650 at 45.

fro

21, That draft was referred to as NUREG-0404.

22/ 46 Fed. Reg. 14506 (February 27, 1981). The Petitione='s
position is particularly confusing because the Commission's
notice clearly specified that "[t]his action does not affect
any other requirements which may exist to address specific
environmental and safety issues for individual licensing
actions." 1Id. at 14507.

23/ LBP-80-27, 12 NRC at 456-57.

24/ ALAB-650 at 39, n.33.



5/
Licensing and Appeal Boards.  Both boards rejected Peti-

ticner's position and no purported error has been advanced.

Petitioner argues that the Commission must consider
away=-£f1 -m-reactor storage as a "permanent disposal" technigue.
However, in the very next paragraph, Petitione:r recognizes
the pendency of the Waste Confidence rulemaking proceedingé/
as well it must, inasmuch as it is a participant therein.
Having established a rulemaking proceeding to deal with this
subject and having prohibited consideration in indiv.dual
proceedings of these issues, it is entirely unnecessary and
inappropriate to now consider the matter on review in the
context of a single station. Certainly, Petiticner has
given no reason to depart from the course established by the
Ccmmission.

Petiticner apparently argues that inasmuch as the
accident at Three Mile Island was a "Class 9" accident, this
must be factored in an impact statement dealing with accident
effects on the spent fuel pool.ZZ/ Initially, the Licensing
Board fully considered the effects on the Salem Unit 1 spent
fuel pool of an accident s%gilar to the ocne which occured at

Three Mile Island, Unit 2.  In addition, the instant pro=-

ceeding was one in which the Commission stated that Class 9

25/ ALAB=-650 at 47.

26/ Br. Pet. at 8; See LBP-80-27, 12 NRC at 449-51.
27/ Br. Pet. at 9.

28/ LBP-80-27, 12 NRC at 449-51.
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