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ALABAMA ELECTRIC COOPERATIVE'S OPPOSITION
TO THE MUNICIPAL ELECTRIC UTILITY
ASSOCIATION'S PETITION FOR REVIEW

The Petition to review ALAB-646 filed by Municipal Electric Utility
Association of Alabama (MEUA) is devoid of allegations meriting plenary
review by the Commission and should be denied.

The individual members of MEUA, an unincorporated association, are 12
municipally-ow#ned retail distribution systems which receive their whole-
sale power supply from Alabama Power Co. (APCo) through purchase, or as
wheeled to them by APCo from the Southeastern Power Administration (SEPA).
Farley, LBP-77-2, 5 NRC 804, 827~ 828.1/ The Licensing Board determined:
(i) that certain provisions in APCo contracts with Alabama Electric
Cooperative (AEC), with AEC's members, and with MEUA members were anti-
competitive measures by APCo in precluding alternative sources of whole-
sale power supply to those members (5 NRC at 931-932); (ii) that APCo's
contract with SEPA for the wheeling of SEPA power to preference custo-

mers (AEC, its members, and MEUA members) and related contract clauses

required AEC members and MEUA members to take all their remaining power

1/ A brief summary of LBP- -77-2 and ALAB-646, dealing with their substance
on matters other than those raised by MEUA's Patition For Review, is

found in "Alabama Electric Cooperative's Opposition To Alabama Power
Company's Peitition For Review" filed in this proceeding.







consistent with the Licensing Board, found that MEUA's members were not

in fact potential competitors in the wholesale market. ALAB-646, 118-125.

The Appeal Board affirmed the Licensing Board's rejection of MEUA's price

squeeze contention (id. at 129-132), and determined that the MEUA members
competed in the relevant retail market, but that APCo had not -njured them
in that market. Id. at 125-129.

On the basis of these findings the Appeal Board determined that any
contractual restrictions cn MEUA's members to obtain wholesale power
from sellers other than APCo must be eliminated, and that APCo must
afford the MEUA members wheeling access for obtaining alternative whole-
sale power supply. The Appeal Board based its remedy determination on
the situation inconsistent with the antitrust laws, the record of which
was developed solely in the Phase I hearing in which MEUA fully partici-
pated, and for this purpose the Appeal Board fully accepted as if proven
MEUA's offer of proof in Phase II. Jd. at 159-164.

The Comuission has by rule pres ribed that, in antitrust cases, the
Commission shall not ordinarily review a matter unless it “"constitutes an
important antitrust question, involves an important procedural issue, or
otherwise raises important questions of public policy™. 10 CFR §2.786(b)
(4) (i). Further, review of factual issues i~ precluded "unless it appears
that the Atomic Safety and Licensing Appeal Board has resolved a factual
issue necessary for decision in a clearly erroueous manner contrary to
the resolution of that same issue by the Atomic Safety and Licensing
Board". 10 CFR §2.786(b) (4) (1i). A review of MEUA's Petitior discloses

no assignment of error which meets this heavy burden.






MEUA, which together with its members played a prominent role in con-
nection with the enactment of the Alabama statute, was certainly fully
aware of the statute's existence as soon as it was enacted. Had MEUA
genuinely considered the passage of the Alabama statute on May 18, 1981,
to be 2 "significant development" in connection with this particular pro-
ceeding, then MEUA was obliged to bring this matter to the attention of
the Appeal Board before which this proceeding was then pending. But dur-
ing th. period of more than six weeks which elapsed between the enactment
of the Alabama statute and the Appeal Board's issuance of ALAB-646, MEUA
never in any way suggested to the Appeal Board that a new development had
occurred which the Appeal Board ought to take into account. Since this
macter could have been, but was not, raised before the Appeal Board,

10 CFR §2.786(b) (4) (1ii) precludes it as a basis for Commission review.

There are no prope: grounds, legal or equitable, for reopening this

3/
record now.—

3/ This is particularly true in the circumstances of the present } >ceed-
ing. On January 15, 1981, MEUA had filed in the Unitcd States District
Court for the District of Columbia (Ci-il Action 81-0105) a Complaint For
Mandatory Injunction to compel this Commission to direct the prompt issuance
of a deci<ion by the Appeal Board in this proceeding. The Complaint did
not even refer to the fact that active consideration of this proposed
Alabama legislation had been renewed, although it is evident from the
newspaper articles now included in Appendix B to MEUA's Petition For

Review that the bill was being .rongly promoted at that time; nor did

the Complaint contain any hint that, if such a bill were enacted, then

MEUA might assert that such legislation might have a bearing on the present
proceeding. Even afte: the bill was enacted in Alabama on May 18, 1981,
MEUA did not withdraw its Complaint in the District Court to compel a
prompt decision by the Appeal Board; nor did MEUA file in the District
(ourt any submission suggesting that MEUA intended to make some claim,
before the Appeal Board or otherwise, that the statute had some bearing

on this NRC _roceeding. As stated above, the fact is that no such conten-
tion was ever presented by MEUA to the Appeal Board, even during the 43
days between the enactment of the statute and the issuance of the Appeal



MEUA's claim that it was denied a right to be he 1 in the Licensing

Board's Phase I1 hearings states no ground for plena ' review by the
Commission. MEUA complains (Petition, p. 9) that ". was precluded from
participating in any way in that proceeding, includ. .g cross-examination
of witnesses.” MEUA offers no indication of any injury suffered by
as a result of the Appeal Board's treatment of this procedural issue.
Its offer of proof was accepted by ALAB as proven and found not to be
decisionally significant. Further, MEUA's Petition does not even hint
at what relevant evidence it might have developed through cross-examination
of Phase II witnesses.ﬁl The Appeal Board determined (ALAB-646, 160-161) that:
"In the circumstances, we could remand the case to the
Licensing Board to allow MEUA an opportunity to present evi-
dence on the subject of remedy. We do not, however, believe
such a course is either necessary or desirable. In the first
place, our views on remedy are shaped largely by our findings
conce.ning the 'situation inconsistent.' Defining that situa-
tion was the purpose of the Phase 1 hearing, a phase in which

MEUA participated actively. Second, MEUA was allowed to and
did mcke an offer of proof at the Phase II hearing. We have

(footnote continued from previous page)

Board's decision. The MEUA Complaint in the District Court was not
withdrawn until July 21, 1981, by which time the a~tion had become moot
by virtue of the issuance of the Appeal Board's decision dated June 30,
1981; accordingly, a stipulatiorn of dismissal was then entered in the
District Court.

4/ Moreover, in its Phase II Brief (pp. 10-12) filed before the Licens-
ing Board (May 27, 1977), although MEUA complained about having been
excluded from participation in the Phase II hearing, its complaint re-
lated to the denial of the opportunity to present its own evidence; it
did not even mention any desire to have cross-examined the witnesses who
did appear, nor did it intimate anything additional it thought it might
have adduced by any such cross-examination. In its Exceptions filed with
the Appeal Board (July 11, 1977; see Exception 40 cn p. 6), and in its
Brief in Support of Exceptions (November 14, 1977, pp. 127-122), the
situation was the same; MEUA never mentioned the lack of cpportunity to
cross-examine. And MEUA even now does not suggest one iota of contri-
bution of additional non-cumulative facts which any such cross-
examination might have adduced for this reccrd.



carafully reviewed the offerZZi/and find nothing therein which

would, if developed more fully, cause us to change our opinion
on remedy.

274/ Tr. 27,437-27,445."

This treatment clearly gave MEUA's contentions every benefit of the doubt
and has afforded MEUA a full and fair opportunity to be heard.

The questions souaht to be raised by MEUA's Petition For Review are
unique to this proceeding as well as lacking in substance. MEUA has made
no showing of any changed circumstaaces which could plausibly affect the
decision of the Appeal Board; its procedural rights have been fully pro-
tected; it has made no showing of any injury from the Appeai Board's
treatment of MEUA's contentions; and it has described nc facts or contaen-
tions which, if proven at a new hearing, would be likely to alter thu
Appeal Board's disposition of this case. 1In any event MEUA bas alleged
nothing that should delay the inmediate effectiveness and finality of
the Appeal Board's license conditions as they impact on AEC's rights and
interests. 167 days of hearing; 29,000 pages of transcript; over 800
exhibits; hundreds of pages of briefs; and two oral arguments on the merits--
all this stretched out over a period of years--are enough. Remand and
reopening of the reccrd is completely unjustified and would in the cir-
cumstances here constitute administrative overkill of grotesque proportions.

Thus MEUA's Petition For Review plainly does not meet the criteria
which the Commission has directed shall govern the granting of plenary

review. From the standpoint of the public interest, such a review would

= Yol



involve a wholly inappropriate diversion of the time and energies of

this Commission. MEUA's Petition For Review should be denied.

Respectfully submitted,
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