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Zear Administrative Judges:

Cn May 26, 1G6f1, vyowmx 3oard granted Intervenor's Third ilotion to

Co~9e1 and di aected Applicart to "'show cause' ub" it is not appropriate

der 10 CFR 3 2,707 to impo:e a sanction.” Applicant was also directed
to "show ﬂa"se" why counsel for Licensee should rnot be cited under
10 CFR 2,713 for failure to romply with a Scard direction., This occcurred
after two previous Zoard Crders and a clear warning in the second order
that failure to "fully cooperate in responding to discovery requests in
the future may well result in the impositicn of sarctions by the Zocard
under 10 CFR § 2,707,"

The May 29 Order summarized C3ZC's motion for sanctions as asking
"that a sanction be imposed on UCLA for costs incurred by UCLA dve to

UCLA's failure to comply with Zoard orders.”

As 1t appears there may be some confusion as to the nature of the
requested sanctions, Intervenor herewith attempts clarification of its
Yay 13 Yotior,

1/ On July 14, Intervenor left a phcre messacze with a secretary to the Zoard
indicating said clarification would te forthecoming.

503

8107220283 8107 /O
PDR ADOCK osooo}zz !
PDR



oJe

In that lotion, Intervenor requested, pursuant to 10 CFR 2,7.7 and
7,R.C.P, Rule 37, 1) ar immediate favorable ruling on the contention
in question (Contertion II), ard 2) an Crder causing Applicant to pay
the reascnatle experses incurred by Intervenor tecause of Applicant's
fallure to comply with Zoard oxders.

As the sanction suggested in item 1 above is the only sanction
specifcally mentiorned in 10 CFR 2,707 ("iithout further notice, find
the facts as to the matters regarding which the order was made in
accordance with the 21~im of the party obtaining the order"), Intervenor
wishes to make clesar its request that such a sanct’'on be considered.

Intervenor argued at the time that the requested sanctions were
very modest indeed when considering:

a) that three CEC lotions to Compel and ihree Zocard Crders had teen
necessary, takinz eight months and imposi.g a suostantial burden on
C3C ard the Seaxd.

b) that Applicant had, under cath, denied the existence, first of
firancial data relevant to the reactor and second of reactor use data
relevant to commercial and other uses of the reactor, when in fact both
sets of data were in Applicant's possession and Applicant had, in fact,
sent the reactor use data to NRC Staff some months previous

c) that Applicant repeatedly failed to provide definitions for
requested terms, at first claiming that the sole functior of the reactor
was "education" and that no other activity occurred there, then providing
CEG with financial data in response to interrogatories as to terms when
no such definitions could possitly be frund in said accounting records.

d4) that both Interveror and 3taff had, at the time of the 2nd loticn
to Compel, discussed in separate filings the possible appropriateness of
sanctions at that time; and that the Zcard in its 2rnd Oxder had put parties
on notice that continued "gamesmanship" in discovery could well lead to
imposition of sanctions.

and e) that no response whatsoever was forthcoming from ‘pplicant in
response to the 2oard's 2nd Crder. (The claim that Applicant merely thought
it was ordered to provide documents, not written answers, carnot be suppo:ted;
the deocuments provided were all produced prior to the 2nd Zcard Crder, )

In fact, counsel for Applicant wrote on ay 1 that Applicant was under

no obligation to provide further information because the 3rd order

did not say "The liotion %o Compel is...CRAITED" and that merely "The 3card
was admonishing the University for what the Socard considered 'less than

frank' past interrogatory responses and directing the University to be fully
responsive to future discovery requests.” (emphasis added).
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Intervenor wishes to also make clear that nothirg has transpired
in the two months since its initial lotion for 3anctiors to indicate %o
Intervenor tiat the requested sanctions are anything but extremely modest,
Ziven the circums*tances. To the contrary, recent events suggest more
severe action ma; te in oraer:

a, The "zamesmanship” over discovery appears to Intervenor to be
continuing, threatening the 3sard's ability to ottain a complete record
on which to tase a decision and also the rizhts of Interveror to
inforration necessary for the presentation of its case. Of the extensive
questions submitted in Interrogatory 3et Two, only a very small fraction
were, in Intervenor's view, answered candidly ard fully, necessitating
the renewed burden on C3C and Scard of dealing with yet another Motion
to Compel, The Zcard has alrealy been forced, in its July 1 Cxder, tc direct
UCIA to answer certain questiors in the Secord 3Set; still pending before
it 1s the C2C Motion to Compel on questions for which no protective
order was requested, Problems have likewise continued in obtaining
complete production of documents.

b, The proceedings are getting delayed because of these discovery
problems, and Intervenor, with its very limited resources, is firding
that the M™uden imposed on it by being forced to sperd so much of its
erergy, time and financial resources attempting to obtain Applicant' s
compliance with discovery otligatiors and 2oard Orders is so great that
its ability to concentrate its resources on preparation of iis case for
“oard consideration is severely affected. Zoard has no doubt noted
the incompleteness cf C2G's most recent llotion to Compel as to 2rd Sat
Interrozatories., C3C does not have the resources of the University of
California and simply carnot succeed in presenting an adequate evidentiary
record for Zoard consideration if it must spernd so much of 1ts :ime
ard other resources on Motions to Compel discovery and subsequent attempts
to obtain Applicart's compliance with sald Crders regarding discovery.

¢, The credibility of Applicant's "show cause” response has been

called into question by remarks attributed to UCIA's representative in

a prestigious scientific journal, As Intervenor's views have not beer
solicited, Interveror dces not attempt herein to respond to statements
made by Applicant in the articzle in question, the affidavit filed relative
to that article, nor Applicant's "show cause" response ard its memorandum
in opposition to the lMotion for Sanctions, However, the Soard should

not corclude that by its silerce Interveror takes no exception to the
rerarks and assertions made therein. te the contrary,

As a final note of clarification regarding CEG's request for sanctions,
Intervenor wishes to make clear that by 1ts specific suggestiors as to
sanctions 1t in no way intended to restrict Scard's consideration of
appropriate sanctions in this matter. Interveror notes that the Atonic Energv
Act, the !'RC regulations, and MRC practice 211 view failure to carry out
discovery obtligations and failure to obey Zoard Orders relative o discovery
as extremely serious matters and cortemplate sanctions of major consequernce;
likewise as to untruthful statements submitted in I'RC license proceedings,
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Intervencr notes that sanctions of immediate rulings favoratle o
the agsrieved rarty as to most of the contentions put at issue were
imposed recently by a Licensing 3oard in a case involving failure to
otey only one Zcard Crier compelling discovery ard not involvirg allegations
of untruthful statements made under ocath in interrogatory answers.
In that case the moving party had requested dismissal of the offending
rarty frem the proceedinss, and the Zoard chose instead an action nearly
as severe, le glitan Zdison C iy (Three Mile Island Nuclear Station
Unit I) L3P=-20-17, 11 "RC 293 (1980

In sum, Interveror wishes to make clear that it has requested two
sanctions against Applicant (1;red1a:e favorable rulirg as to contentiocn II
and paymerts of costs incurred), views these requests as very modest
given the circumstances ard the seriousress of thediscovery protlems and
the prospective threat to Scard authority, and in no way intended to linit
Zoard's consideration of sanctions to those proposed by Intervenor in its
Fay 13 l‘otion, as far stronger sanctions may now “e in oxder, given the
events which ..;ave transpired since Intervenor's initial lotion,

Respect{ully submitted,

{;:k Pollock
Attorney for Intervenor
COMMITTEE TC BRIDGE THE GAP

cc: scervice list

2/ It should alsc be mde clear that the estimate of 350C incurred costs
was, as stated in my declaration at the time, an underestimation of actual
costs, and that the continuation of these discovery problexs in the two
months since that lMotion has necessitated considerable additional cost to

Intervenor.



