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ARBITRATOR'S OPINTONS AND AVARD

 This arbitration arises under the collective agreement between the

Company and the Union (and several other unions) entecred into September 10,

Callaway County Nuclcar Units 1 and 2.

arbitrator through the Federal Mediation and Cosciliation Service.

1975 for the duration of the construction of the Union Electric Company's

1a accordance with that agreement, the parties selected the undersigned

agreement, the hear!ng was held in Jefferson Citv, Missouri on Friday,

-~
N
<

eptember 22, 197. The parties appeared as set forth ahove, presented

By mutual

¥
>

witnesses and documentary evidence and cross-examined the cther's witnesses.

EXHIBIT A

-

.



The arbitrator tape recorded the procecding amd, on the request of the

Company, provided it with a copy. It was apreed that the parties would tile

briefs postmarked no later than Satarday, Octobev 14 and they were received
P )

by the arbitrator on October 16 and 17, thus closing the hearing.

Re Arbkitrability

At the outset of the hearing, the Company contested the arbitrabilicy

of the grievance on the grounds that the Union's request for arbitration.

came too late. The Union argues that the Company's objection comes too late hecause
{* was never raised prior to the arbitration. While both sides vigorously

pursued this argument, { find it unnecessary to resolve because another

element in the case disposes of the issue of arkitrability.

The discharge occurred on March 7, 1979, Article VIU of the Project

Agrecment provides, in pertinent part, after setting out the several steps

from 1 to 5:

“eoe.? 1In the cvent the dispute is not
rosc'ved hy the procedures provided above
within twenty (20) days after the filing
of the written prievance, either party may,
within the following ten (10) days, serve
upon the cther written notice requesting

' ; that the dispute be resolved by arbitration.”

and

"Sac. 6 Any grievance not flled in writing
with the Fmployer within ten (10) davs fron

the day of the cccurrence on which the
<hall be forever barred.”

s o,

prievance is based

Initially the Union took the position that it formally grieved the

mat’ or only in May so that it met the Section 2 time limits. MUowever, when

of Seetion #, which requires filing of a griaevance

I .aquired about the impact




asserted that the gricvance was

within 10 days of [ts occurrence, it

timely filed by the Union's March 22, 1978 letter to M. T. Co Smith ot

Personnel from Joseph J. Huat, Jr., the Union's Business Agent. That letter

states in part:

“"This is an official notice that we

intend to invoke the grievance procedure

as authorized in our Project Agreement in

the termination of our member, Willium Smart,

on March 21lst."

However, the Union's request for arbitration (Joint Exhibit No. 2) was

dated May 12, 1978.
The Company vigorously contends that this filing far exceeds the time

1imics specified by the Project Apreement In Section 2. Under Section 2,

once a timely grievance is filed, there are 20 davs within which the priev-

ance procedure operates. 11 by the ecxpiration of that 20 davs, the dispute

remains unresolved, either party "may, within the following ten (10) days,

serve upon the other written notice requesting that the dispute be resolved

" by arbitration". This means that if a party seeks arbitration, it must

do so within these time limits. The Union's written request for arbitration

clearly falls outside the formally specified time limits.

However, as so often is the casa, management and union practice departs

substantially from the formalities of the agreement. The Project Personnel

Director, who handled this and other craft prievances under this Project

i Agreement, testified without contradiction that the practice wont as follows

for discharge cases. As soon as the Company receivad any uwotification ot

Union dissatisfaction with a disciplinary action, he (the Pe.sonnel

Director) and a Urion official would get together as £00u 1s possible but in

— &

) no event later than 10 days after the disputed nccurrence was handled in “he

Soction 1 of Article Vil.

4th step. The soveral steps are set out in
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"Section 1. In the eveat that any dispute arises out
of the interpretation or application of this Agreement,
exclusive of questions of jurisdiction on work, the
following procedures shall be pursuaed as the exclusive
means for resolving the dispute:

"Step 1. The Steward shall meet with the
foreman involved.

"Step 2. If the grievance is not settled in
Step 1, the steward and the foreman shall
meet with the area superintendent.
"Step 3. If the grievance is not settled in
Step 3, the Business Representative of the
Urnion shall meet with the general superintendent.
"Step 4. 1If the grievance is not settled in
Step 3, the Business Representative of the
Union shall meet with the general superintendent
o« the project manager.
"Step 5. 1If the grievance is not settled in Scep &4,
an International Representative shall meet with a

representative of the Fmployer's Corporate Labor
Relations Group, upon prompt request of either party.

In this case, Mr. Hunt called him and wanted to get together about this
grievance on March 23. CEut, the Personnel Director was unable t s do so. Mr. Hunt
expressad concern over meeting the 10 day time limit imposed, not by the formal
Project Agreement, but by th> parties’ (including other craft union parties)
practice. The Personnel Director assured Mr. Hunt that he would waive any time
beyond the ten days by adding wharever delay was caused by his inability to meet.
In fact, they met within the ten days. However, this episode is significant to
show that the parties operated under the Project Agreemeat quite differently
{rom its formal time requirements. Delays caused by fnability of the parties'
representatives to geot together were added to the time limits and the agreement¥

prescribed limits were waived.
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So, the Personnel Director testified, the Union had 10 days within which
to request arbitration starting after the Director of Labor Relations denied
the grievance at the Sth Step. The Union made that reguest on Mav 12, when it
received the ‘ompany's orval decision denying the grievance.

The Company's formal notlification of that action was in its letter of
May 19, the completion of the Sth Step. Hence, the demand for arbitration

was tioely and the dispute is arbitrable.

The Issues
The sole question: hefore the arbitrator are:
(1) Was the Cricvant, William Swart, discharyed
by the Company for disebeving a toreman's
order?

(2) T he was, was termination proper?

(3) 1f he was not, what is the appropriate remedy?

Evidence, Findings and Discussion

The Grievant, Mr. William Smart, had worked in various capacities --
General Foreman, Foreman and Journeyman == in the Ironworkers craft at the
consttﬁction of the Callaway Senerating Plant, a nuclear plant, being con=
structed for the Union Electric Company. The discharge in dispute occurred
on March 21, 1978 based upon events of the prior day. This account focuses
upon the events of those two days; earlier events will be discussed later
for their possible utility in explatning actions and decisions that occurred
on March 20 and 21, 1978,

On Macrch 20, “he Grievant worked as a Journeyman Irpnworker in
the Pump House under the diraction of Toreman pDavid Smashy who was
directing a gang of journeymen T'n;wannrq laving rodz for reenforced

concrete. The Pump NHouse is a large huilding and the rod laying and
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tying was being done  about 30 feet below ground level in 2 hole about 200
feet by J00 teot. At the Cime fn et Ton, aboat 4 PoML, Meo Smashy at eend
several [eet above where the gang was workiag

A General Foreman directs several Foremen, who, in turn direct thelr
gangs. Mr. Charles Hathcock, was the Ceneral Foreman directing Mr. Smashy's
gang ( among others). Mr. Hathcock and Mr. Smashy testified that the Ceneral
Foreman, talking across a considerable distance of about 40 feet from 10 feet
above, told Mr. Smashy to have somecne on his gung straighten a bent rod.
Mr. Smashy testified that he called Mr. Smart by name, that Mr. Smart stood
up from the work he was doing, tyinp rods. and looked at him, He said that

Mr. Underwood, a "permit man” (not an fronworker in the local whose members were

doing the job), was working next to Mr. Smart and also srtood up. Mr. Smashy said
that he told Mr. Smart, from a distance ot about 10 te 20 fect, to atraighten the
rod and indicated which one, but that Me. Smart “smirked”, that he thinks
Mr. Smart shrugged his shoulders, sheck his head once from side te side and
went back to the work of tying rods. (tr. Hathcock had left the Pump House
by this time, appareatly.) Mr. Smashy did not repeat the order. The Foreman
also testified that a laborer Foreman, Mr. Mellor, standing nearby said scme-
thing like, "ile's not going to do it". Mr. Smashv told two uther Tronwonrkers
(Hennich and Simmons) to straighten the rod and they did so.

In addition to the gang of [ronworkers, Carpenters and Laborers were
at work in the Pump House, but, Mr. Hathcock and Mr. Smashv testified that no
machinery was going and that it was "dead auiet". As the Company brief states
and I observed, Mr. Smachy speaks very quietly, unusually so. Nonetheless,
Mr. Smashy "assumed" that Mr. Smart heard hiam and that the alleged head shake

indicated a purposeful refusal. (For the reasons noted below, T do not fully
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credit Mr. Smashy's testimony.) Mr. Smachy did not rell anyone of the incident
that evening (quitting time was 4:30 P.M) although he testitied that he
regarded the incident as a challenge to his authority of a kind which could

not be permitted. If one such successful challenge takes place, he said, his
authority as Foreman would be undermined. However, there was no testimony
that aay Ironworker observed the incident. A Laborer Foreman, Mr. Yellor, re-

portedly observed the exchange but later, according to the Assistant Project

Manager, said he did not want to be involved in any way.

After the starting time the next dav, Mr. Smashv told Mr., Hathcock that
"Bi1l Smart refused to stralghton the oo™, (He did nor on this occasion ctell
Mr. Hatheock that a short time carlier Mr. Smart had allg;cdly been {nsubordi-
nite; nor did he tell anyone else. Thit supposed Lncident could not have
influenced Mr. Hathcock's decision to dischacge Mr. Smart.) Mr. Hathcoek
asked him if he would be willing to sign papers discharging Mr. Smart. ¥Mr. Smashy
indicated that he wouid and iater did so when Mr. Hathcock (not he) decided to dis-
charge Mr. Smart. Soon after the Smashy-Hathcock conversation, they took
Mr. Smart from the Pump House and went with him to Robert Cross, the Ironworker
Steward.

When the alleged incident was recounted to Mr. Cross in Mr. Smart's
presence, the latter said that he had heard no such order. Mr. Smashy asked
Mr. Smart if he was hard of heartag. Mr. Smart sald, "That's none of vour

>

goddam business". 1 regard Mr. Smashy's question as a bit schovlmarmish and

rhetorical, 1f not sarcastle. Mr. Smavt's sharp reply waa, {n such a setting,
mild stuff. (In an office, it might be another matter.) Moreover, in the
construction crafts, journeymen and foremen frequently change roles. Indeed,

in the past, Mr. Smashy had plaved Journewman to Mr. Smart as Foreman.

Porsonal formal deference plays no part in these relationships. 0f course,
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Mr. Smart, who testified last in the proceeding, said that at the cime
of the alleged order and jusubordination, he was in fact directing the crew,
at Me. Smashy's request, to Fix ap the rods so that they lay properly spaced
and aligned after Mr. Smashy could not get them straightened away. Mr. Smart
undertook that task., Mr. Smashy conflrmed the incident but said that it
had occurred earlier in the day. I find it unbelievable that Mr. Smart would
be so industrious, obliging and workmanlike early in the afternoon and
insubordinately refuse a simple, direct order soon thereafter.

It is true that Mr. James Underwood, a "permit min" no longer employed
on this project, testified that Mr. Smashy called Yr. Smart’'s name at about the
time of the alleged ovder and that he (Imdervood) o Smart straightened up
from tying rods and looked at Mr. %anhv. who then said nothing. When I heard
this testimony, I did not helieve the last part ot it. It appearcd to me

(even before T heard Mr. Smact’s ¢ leriog versiou) that Mr, Underwood was
trying to be helpful to Mr. Smart; but he was not convincing in the role.

At first, in the discussion with Mr. Cross, Mr. Underwood denied any knowledge

of the incident. Mr. Underwood heard some of the story during the discussion

with Mr. Cross and !r. Hathcock on March 21. Just what he concocted and when

and what was true, I could not figure out. Unfortunately, it is not uncommon

for fellow employees to try to provide obliging testimony. However, it often

does not fit the circumstances. Mr. Underwood's partial substantiation of .

Mr. Smashy's veraion (as well as his partial contradiction) did not persuade me.
Mr. Smart's testimoﬁy struck me as direct, candid and not fashioned for the

occasion. I think it most likely that he was involved in the realigning task

at the time of the disputed incideat. But even if he were tying rods, it

appeared to me that his denial that he heard and rofused a direct order (which



? gamart (s a bright, quick and

At all sure was piven) was Gl ids M.

1 am not

stroag-minded person. fis sincle mindedoess fies his deseription that when

he is izmersed in an activity, he becomes oblivious to what is happening

around him. So that, i{f the order were given (and I'm somewhat dubious

about that), it makes sense that it might not have reglstered. Especially

given M=. Smashy's quiet manner, 1t would very likely not penetrate Me. Smart's

consciousness when he was engrossed in a task. It takes an actually

cormur ‘cated order, one apprehended by the employee, before insubordination

can take place. The record does not affirmatively establish, as it must to

justify a dischsrge for insubordination, that such an order was in fact given

or effectively communicaced. Me. Smashy's testimony aloae does not establish

the requisite showing and Mr. Smart's testimony fasts seriouns doubt upon it.

Mor do I find confirmation in Mr. Mellor's statement. Althoaeh Mr. Smashy,

Mr. Cross and Mr. Sykora each reported Mr. Mellor's asserrion that Mr. Mellor

sald, "He's not going to do it" (cr some such thing), it doesn't confirm that

Mr. Mellor did so candidly nor that he would testify that the circumstances

indicated that Mr, Smart probably heard and comprehended an order. Lacking an

opportunity to explore what Mr. Mellor would say he heard and saw, 1 cannot

attach any probative weight to the substance of the report of what he said to

others.

But, even if the record did establish an orvder communicated and actually

defled (about which I entertain some doubt), Mr. ltatheock, the Cener>’.

cmart's diascharpe, clearly did not make the

Foreman who declded pon M.

decision to discharge !lr. Smart because of that alleged insvbordination. e

testified that he reached that conc.usion immediately

and before the conferonce with Mr. Cross. Tarly in his testimony, the General

Foreman also asserted that this decision was tnfluenced by r.

¢+ was a Foreman. But

inadequate performance A fow woeks earlier when Mr. Smarx

aftor talking to Mr. Smashy

gmart's allegedly
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that story came in 5 many versions by the witness, that it hecame unbelievable
and made it appear that the witness was casting about to give greater substance
to his decision to fire Mr. Smart for insubordimation. As that version began
to unravel, it emerged that soon after Mr. Smart was assigned as a Foreman
under Mr. Hathcock's jurisdiction, the latter observed a yellow truck driven by
the psoject's Assistant General Superintendent repeatedly circling the area
where Mr. Smart worked. In Mr. Hathcock's opinion, that activity could only
have the purpose of keeping Mr. Smart under surveillance, a surveillance
unusual for its intensity. In addition, Mr. Hathcock was instructed not to
allow Mr. Smart to work in several arcas, a situation Mr. Hathcock found
hampering to the performance of his job as a fteneral Foreman. So, he testified
that he deduced that Mr. Smart would lave to "toe the line pretty cloae”, that
Mr. Smart had to be "extra caretul™ and was in a "spectal position" because of
the allegaticas Mr. Smart made to the Muclear Regulatory Commission (althougn he

also testified that Mr. Smith, the Company's Project Personnel Director, told

"

.him te treat Mr. Smart the same as anyone else). He testified that no one "ever

came rizht out" and told him to fire !Mr. Smart, but quite clearly that is what
the sua of the Company's special attention to and restrictions upon Mr. Seart
added up to for Mr. Hathcock. The probability that Mr. Hathcock decided to use
the incident as an excuse is reenforced by Mr. Hathcock's reference to Company
pressuve on him abour Mr. Smart at the conference with Mr. Cross. So that when
the situation arose on March 21, he apreed, he was juse as happy to get rid of
the headache that Mr. Smart represented and gave the Company the decision he

thought it wanted. Also, the record casts sume doubE upen the Company assertion
that discharge wit out some waraing would be the normal treatment of a non=

flagrant failurr of a Journeyman to follow a Foreman's order. The Union

established that several separitions for {nsubordination were in collusion

with the foremen involved to cnahle tho emplovees ro collect their pay
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Lrmediately whereas a quit would entail a telay of a week or so. And, the record
ghows, 4 verbal warning would be the oppropriate camet fon for a non=serious
failure to follow an order, with the sevionsmess lett to the Yoreman'a
discratien.

Mr. Smart also alleged that, at the interview with Mr. Cross, it was
agreed by Mr. Smashy and Mr. Hathcock to take Mr. Smart %ack but that
Mr. Hathcock decided to fire him when Mr. Sm- - said that he would prefer ®o
work elsewhere as a journeyman and so he was iired, not for insubordination,
but for his desire to transfer. MHosever, it appears to me thag while Mr. Smashy
clearly expressed his willingness to take !lIr. Smart back on his gang,
Mr. Hathecck (as he himsell asserted) never did more than keep silent, did not
actively agree, and did not depart foom his first decision to discharge Mr. Smart.
After the conferance with Mr. Cross, Mr. Wallaee L. Svkora, Assistant I'roject
Manager, was informed of the General Foreman's declasion to discharpe Mr. Smart
for alleged refusal to follew Mr. Smashy's order. Mr. Sykora testified that he
took snacial pains in inquiring whether adequate evidence existed to show the
refusal (although he did not talk with Mr. Smart) becoise he was aware that that
action would be publicized and subject the Compeny to possible criticisa if
seem!hgly anjustified. When he inquired whether Mr. Smart had heard the order,
it was Mr. Hathcock who assured him that he had. But, Mr. Hathcock was not
present and at this juncture would be trying to justify his decision. He also
spoke to Mr. Smashy who told him, as he had testified, that he had assumed

Mr. Smart heacd him, But..it {s not at all clear that Mr. Sykora was told that

Mr. Smashy was willing to take Mr. Smart back on his gang; while the evidence
{s inconclusive, it secms more likely thar Mr. Uykora was not toid of this.

The Laborer Foreman reportedly told Mr. Sykora that he had told Mr. Smashy that
Me. Smart was not paing to do what he had beea told to do, but that soon there-

after he called Mr. Sykora to sav that e nad a wife and baby and did not want
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to get involved. (Mr. Cross had, without doubt, told Mr. !ellor that

Mr. Smort might sue the Company, the Union and Mr. Mellor, the Laborer. But
My, Smare testified that Mellor, the same day, apologized to him and told him
that h2 was just trying to support the Foreman. As noted, I cannot attach
much weight to the reports of what the Laborer Foreman said one way or another.

After this inquiry, Mr. Sykora ratified Mr. Hathcock's decision to dis-
charge Mr. Smart. Nothing that Mr. Sykora said or did on Macch 21 indicates
an improper motivation on his part or in his actfons on behalf of the Company,
But Mr. Hathcock made tie basic decision on behalf of the Company to discharge
Mr. Smart and that decision was not based upon "good cause". Tc is hard for the
Company's decision to rise above tais polluted source evea though there is no
esidence that the GCeneral Foreman advised Mr. Sykora of the real reasons for
his decision.

Wipher Lovelas of supervision ordinarily do not disown the decisions of
supervisors unless they have atilrmative reasons for doing so. In this gsituation,
Mr. Sykora relled on the Ceneral Foreman's version of what occurred. That
varsion aecessarily was shaped to justify the decision but did not disclose his
actusl motivation. The Ceneral Foremm Ls the apent of the Company; his motiva=-
tion for the discharge is attributable to ict.

Hence, I conclude that the Company did not sustain its burden of showing

that it discnarged Mr. Smart for refusal to follow a Foreman's order.

Remedy
In its brief, the Companv urged that should the discharge be found not to
have been made for good cause, bhack pav but not reinstatement would be the

proper reawdy ., Tt Wosed thic swecestod course on the ground of  tae Grlevant's

oot imony af thie hearine ond bl o maat oppo Afion to the (‘.\I‘IIN.I.V Project as



manifested in the "auamcrous allegations [he] maide to the Nuclear Repulatory
Commlssion". And, while the Company states that "It welcomes construct ive
eriticisn for employees and recognizes the right of caployees to address thelre
complaints to Government agencies...this does not provide employees absolute
license to openly display their disloyalty to the Company...Such disloyalty
flies in the face of all rational employer-employee relations”.

The Company made no such argument at the hearing and so the issue was
not effactively raised. This is no mere procedural pecadille. The other
parties did not address the issue with their proof or in the Union's brief.

Indeed, in the considerable discussions of what factual question was at issue,

both company aad Union agreea that it was whether the Company had good cause to

discharge Mr. Smart because Le did not obey a direct order of this Foreman.
At the hearing, the Compa v took pains to avoid the issue of whether its dis-
charge was motivated by Mr. Smart's activiries in relation to the Nuclerar
Regulatory Commission.

The Cowpany's argumeat about remedy and the issue of what emplo—ee activity

militates against reinstateuent simply were not addressed. Had the Company
decired to railse those issuew, it could have done so at the hearing. It chose
not to. Tha effort comes tos late in the brief,

Moreover, the request .seems tantamount te arguing that even if the Company
failed to establish yood cause for discharge, the Arbitrator should find good |
cause in Mr. Smart's alleged disloyalty as discuszed and explored at the hearing.
Alternatively, it amounts to the proposition that {f the Company violated the
agreement by improperly discharging Mr. Smart, it could use that as a spring-
board for being quit of him for an entirely different reason, a reasun which it
had not asserted as grounds for discharge and which it impliedly disowned in

the testimony of Mr. Svkora. Indeed, as noted, the request casts additiomal

doubt upon the Company's motivation for the original discharge last March.



For all of these reasons, T oconclude that the vesnal reomedy for

unjustifiod discharge, reimstatement o shonld he oodeeed,

AWARD: The CGricvance is granted on the ground that the Cospany Jdid not
establish that Mr. Smart had been discharged for being insubordinate
by disvbeying a direct order from his Foreman. Ille is ordered
reinstated with back pay and all incidents of employment that

otherwise would have been his from March 21, 1978 onward.

Respectfully submitted,
St
)I\&A':\. l‘ i gl

Merton C. Bernstein,
Arbitrator

November 1, 1978
St. Louis, Missouri



