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This memorandum is submitted in response to

N” J

to compel filed by both the Applicant and NRC Staff reggéﬁkhgn;L-{
Joint Intervenors' obje~tion No.l, served June 22, 1931, 1In
that objection Joint Intervenors object to ideutifying persons
having first hand iircvledge of the basis for their contentions
and persons who participated in answering interrogatories. It
must be noted that Joint Intervenors do not know the identities
of all of the people with first hand knowledge of the bases for
their contentions and people who participated in answering inter-
rogatories. Much of the factual information which provided the
bases fcr contentions and the answers to interrogatories was pro-
vided second hand to the Intervenors.

Despite the language of 10 C.F.R. §2.740(b) (1), Joint
Intervenors contend that suificient reasons exist to sustain their

objection and den the suhj:ct motions to corpel.

First, the Applicant and NRC Staff clearly have far greater
access to persons with knowledge of facts regarding the bases of
Joint Intervenors' contentions than do the Intervenors. The only
contention about which first hand knowledge really matters.is 1)5553

contention number one, relating to the alleged failure of the ’/'




guality assurance program as evidenced, among other ways, by
construction defects in the plant. Contentior number two deals
with the Applicant's alleged inability to assure compliance with
applicable environmental standards for radioactive pollution.
Joint Intervenors rely and intend to rely almost exclusively on
existing documentation from Applicant and the NRC to substantiate
their allegations. Thus, the need for identification of these
people is minimal.

Second, the people of whom Joint Intervenors are aware,
either having first hand knowledge or assisting in answering inter-
rogatories, would face the possibility of reprisals for their
activities. Such people (inown either to Joint Intervenors or to
non-parties) are present and former employees at various levels
of tf» Applicant and its contractors, professional engineers,
physicians and scientists, educators, and lay people who have
helped Joint Intervenors do research. The history of reprisals
against persons whose active opposition to the nuclear powrr
industry has become known is extensive and startling ( nd provides
ample basis for denying the Applicant's and Staff's motions to
compel.

The most obvious example is the case of William Smart,

a construction worker at the Callaway Plant employed by a contractor
of the Applicant. The record establishes that Mr. Smart was dis-
charged because of his "whistleblowing™ during the early phases

of construction of the Callaway Plant.



William Smart is an ironworker who was employed at the
Callaway Plant at various times as General Foreman, Foreman and
Journeyman by Daniel Construction Co. Mr. Smart was discharged
on March 21, 1978, allegedly for disobeying a foreman's order.
On numerous occassions prior to his discharge Mr. Smart reported
to the NRC what he considered safety-related deficiencies in the
construction work at the plant., In the arbitration proceeding
pertaining to his discharge the arbitrator held that Daaiel *did
nut sustain its burden of showing that it discharged Mr. Smart
for refusal to follow a Foreman's order." (See Arbitrator's
Opinions and Award, copy attached hereto as Exhibit A, at p. 13.)
The arbitrator found:

. « «even if the record did establish an order

communicated and actually defied (about which

I entertain some doubt), Mr, Hathcock, the

General Foreman who decided upon Mr. Smart's

discharge, clearly did not make the decision

to discharge Mr. Smart bDecause of that alleged

insubordination. (1d, at 10, emphasis in
original.)

The arbitrator exnlained the above finding as follows:

« « «it emerged that soon after Mr. Smart was
assigned as a Foreman under Mr., Hathcock's
jurisdiction, the latter observed a yellow
truck driven by the project's Assistant
General Superintendent repeatedly circling
the area where Mr. Smart worked. 1In Mr.
Hathcock's opinion, that activity could
only have the purpose of keeping Mr. Smart
under surveillance, a surveillance unusual
for its intensity. In addition, Mr. Hath-
cock was instructed not to allow Mr. Smart
to work in several areas, a situation Mr.
Hathcock found hampering to the performance




of his job as a General Foreman. So, he testi=-
fied that he deduced that Mr. Smart would have
tc "toe the line pretty close", that Mr. Smart
had to be "extra careful" and was in a "special
position" because of the allegations Mr. Smart
made to the Nuclear Regula.ory Commissison
(although he also testified that Mr, Smith,

the Company's Project Personnel Director, told
him to treat Mr, Smart the same as anyone else).
He testified that no one "ever came right out"
and told him to fire Mr. Smart, but guite clear-
ly that is what the sum of the Company's special
attention to and restrictions upon Mr. Smart
added up to for iAr. Hathcock. The probability
that Mr. Hathcock decided to use the

incident as an excuse is reenforced by Mr.
Hathcock's reference to Company prescure on

him about Mr. Smart at the conference with Mr.
Cross. So that when the situation arose on
March 21, he agreed, he was just as happy to
get rid of the hezadache that Mr. Smart repre-
sented and gave the Company the decision he
thought it wanted. (Id. at 11.)

In the arbitration proceeding Daniel argued that even if it
fired Mr. Smart without just cause, he should not be reinstated
because of his "whistleblowing” activities. (Id. at 13-14.)

Following Mr. Smart's discharge, on March 30, 1978 the NRC
staff attempted to conduct an investigation to determine whether
the discharge was retaliatory. Daniel refused to cooperate with
the investigation; refused to allow inspection of relevant personnel
records and refused to allow the staff tr interview Daniel employees
knowledgeable about the discharge. Union Electric was apprised
of Daniel's refusal but it failed to instruct Daniel to cooperate

with the staff. (See, Union Electric Co., (Callaway Plant, Units




Despite its determination that Mr. Smart's discharge was
likely to have a chilling effect on other workers who became aware
of construction defects, the NRC did essentially -othing to protect
Mr. Smart or assure the protection of others who find themselves
in similar situations. (Id.)

Further description of Mr. Smart's situation and other
examples are contained in the Affidavit of Kay Drey, attached hereto
as Exhibit B3,

Therefore, because of the minimal need of the Applicant and

NRC staff for the identity of persons known to Joint Intervenors to

have first hand knowledge of the basis for their contentions and persons

+ho participated in answering interrogatories, the possibility of
reprisal against such persons, and the basis for legitimate fear

of such reprisal, the Board should deny the motions to compel.

Respectfully submitted,
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