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Petitioners =ceok judicfal review ¢f a Nuglear Regulatery Come
mission order denying requests for hearing on a proposed change in
the design of the foundatigns of the Ballly nuclea: plant on the
southern shore of Lake Michigan in Porter County, Indiana, for which
a construction permit was issued by the Atomic Eneray Coumission in
1974. The NRC held that the proposcd shilt Ivem Che usc aof long
pllings to short pilings did not amount to the “granting, suspending,
revoking, or amcnding of any license or censtiuction permit" of such
nature that a hearing would be required under section 189(a) of the
Atomic Energy Act, 42 U.5.C. § 2239(a). Instead, the Commission held
that the purported change was merely rhe reselution of an iisuc
specifically left open at the time of the issuance of the construce
tion permit, After veviewing the unique facts of this case, houcver,
we are forced to conclude (hat the proposed change did amount to the
type of modification for which a hearing is net only both desirable
and feasible, but also one thac wae within the contcnplacicon cf Congriss

The "changs" at issue ‘s Northern ITndiana Publiec Service
Company's propessal, cubmitied in 1978--almoet four years afLer
construction bad been underway and at a time when constructicn was
less than 1% complete and suspended since 1977--to drive the founda-
tion pilings for safety-related buildings at the Ballly plant uniy
so far as the glaclal lacustrine Jayer of the earth, rather than
‘urther down into the glacial till or to bedrock. The question
for our decisfion is whether the RRC corT;Ctly found that the issue
of pile depth was reserved in the construction permit for later decisim

prsueit to CFR § 53.35(a), in which caze the NC need not corxhict

-
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another h.ating. or whether NIFPSCO scitually comaitred itgelf

Lo one p;:&LCular piling depth at the time of the is;uance cf
the construction permiv, in which case the NRC muet hold another
hearing on the proposed wodificetion.

This court's recent decision in sholly v Nuclear Regulatory

Commission, No. 80-1691 (D.C. Cir. [iled Nov. 19, 1980), cert.

r

pranted, 49 U.S.1..W. 3877 (May 26, 1981). does not relate to

the present casc. Sholly addrcised the question of wvhether section
189(a) requires that the N2C hold a hecaring even after it makes

a finding that a proposed change presents "no significent hazerds,"
in the present case, however, we are dealinyg with the predicate

Lo such an fpauiry: the determinaticn wheth.r the proposal e¢ven
constiiutes a “change" |com the original construction permit

or instead is merely a reunlution of an esrlier preblexz, In

that regard, Shelly is not relcvanc,
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Although the Commission certainly has rresented at le:

P

s

bl

a credible argument in favor of its conclusion that rhe issy

wWas l’CSCMd for lULC’: dc‘!,cl‘mil‘-.slfnn, we C"l‘ ;‘*,}_(_‘i';onca"s h-.'l\'c
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brought to light scveral facts thar ar sinply too weighry e
be ignored. For instance, in its Prelimiuary Safety Analysis
Report NIFSCO stated numercus times under ocarh that piles would
be &iven into glacial till or to badrock. Secticn 2.5.4.3.1. stated

that "Class I structures . . . will be supporred by high-capacity

non-displacewent piles . . . [which) will te drf{ven into the
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glacial till ., . . or to the vock zurface." Again, the company
affirmed in Section 2.5.4.3.2. that “Class 1 erructures and cer-
tain other major units will be supported on high capacity pile
foundations driven to the underlying glacial till or bedrock."™
Similar examples abound throughout the Report, and are the basis
for the dissent of onec or the five Commicsivners sitting on this
case, Sce PSAR, Section. 2.5.4.1. & 2.5.4.1.3.

Furthermore, the drawings submilted as part of NIPSCO's
construction pernir applicat’ n aleo show Lie piles extending
to bedrock or glacial till. See PSAR Figurce 2.5-2.9 & 2.5-
3.0.

Even the report of the AEC Regulatory Staff creates the
same impression. In its Safety Evaluation Report on the hailly
cons.:.ction permit application, the staff noted that "the appli-
cant {WIPSCO] bhas indicated that Clase ] structures and some
other major mnits will be supported by pilesz driven {nto the
compact glacial till . . . or driven to the bedrock surface.™
SER, J.A. &t 157.

Last, and wost telling in our view, was the reaction of
the NRC gtaff {tscil when confro t with NIPSCO's proposed change,
When the permittea notificd the stall that it had)d(-cidcd Lo

e distinet

[te)

drive the piles only to the upper levels of carth,

from the glacisl till or bedrock, the staff immediately suspended

all construction activity on the Bailly nuclear power plant and

spent some TWO Years or more exploring the issue, In light of
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the staff's own reaction to the shor' pilings plan, ve are re-
luctant to assume that NIPSCO had never previously committed
jrself to amy other piling langth plan.

Ve are aware, . £ course, that neithexr the Coomnisaion nor
the courts have ever delincated precisely the nature of a change
requiring hearing under section 189(2), and that the Comnmission
rast be eredited with som: expertise in determining which types
cf structural changes are de minimis and which typcs require
renewed hearing procedures. Furthermore, we are naturally wa:cy
of discouraging technole {cal innovations during the course of
nuclear -~ .at construction. Neverthcleas, in this csse we are
not squarel; _ufronted with au issue of complex technological
{cplicat.ons requiring substantial deferance, but with one of
fefmees to the public, the ultimate guestion belng whnt.:hc
public could reason=bly have enderstood to have been settled
in the consatraction puymit. For the reasons described above,
se are not satisfjed by the Commiszion's handling of this matier.

We think that there is an easy solution to thig dispute
whieh would allow th public to aixr its views as to what apﬁears
to be a change in the original fourndacion plan and also allow
tU_‘PS(D'co proceed with construction without wnduc delay. There is
presently pending & hearing on a propescd amendment of the con-
s:zﬁgzion permit to change the eompletion date of che Bailly
plant 1o 1989. It was ;eprescnted ¢a us «L oral scvgument that
ir will not, in any eveut, be pozsible for consgrncrxnn to bLe

yesumed for six months from the present time.
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Therefore, “w¢ have concluded that the case should be remanded

’

ro the Commission with dircctions to include the piling depth

guestion in the pending certvificate amendn nt hearing. It would

not appear that such a hearing should consume much tiwe or re-

guire & substantial delay in the hearing date, because the staff

and the Advisory Commit{ee have already donc significant work

on the problem and presumably will! be ready, on short notice,

depth question. 7The ambiguities,

o

fully to address the piling

to our mind st lesst, created by the pewrmittee’s doparture fren

its original representation with respect te the piling depth

argue strongly, as a practical matter, for the taking advantage

14
e

of the pending certificate amendment to put to rest what cou

be a latent deéfect which casts a shadow ten yvears down the roac.
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REGEIVEC
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISS ION

BEFORE THE ATOMIC SAFETY AND LICENS INC BOARD

In the Matter of: )
) Docket No. 50-367

NORTHERN INDIANA PUBLIC )

SERVICE COMPANY ) (Comstruction Permit
) Extension)

(Bailly Generating Station, )

Nuclear=1) )

The continued deposition of EDMUND A.
SCHROER, taken at the instance of the Porter County
Chapter Intervenors, pursuant to agreement as to time
and place and pursuant to the Federal Rules of Civil
Procedure, taken before Ronald E. Knight, R.P.R. and
Notary Public {n and for the County of Lake and State
of Indiana, at the Industrial Relations Conference
Room, Northern Indiana Public Service Company,
5265 Hohman Avenue, Hammoad, Indiana, on the 12th day
of June, 1931, at the hour of 10:15 L{n the woraing.

FISSINGER & KNIGHT, INC.
COURT REPORTERS
8308 HOMMAN AVENUE
HAMMOND. INDIANA 408320
PHONE 219 9)1. 7200
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To the extent that it was allowed in the rate I

base, in a rate preceeding, yes. ’

And if 1t 18 amortized or expensed, then the
immediate effect 18 not upon the rate payers but
upon the shareholders of the company?

Again, using the word "immediate," I think that
that would be the result. However, as I think I
indicated in my prior testimony, that where you
have an ongoing rate case procedure on a fairly

regular basis as we have, that ultimately the

rate payer is golng to bear the burden without
~2gard to the accounting handling for a shorter
tinme frame. ;
Do you know in what respect the Sargent & Lundy |
1979 cost estimate was felt by the company to be |
deficient? i
I do not.
Who would kmow that?
Mr. Shorb.

MR. VOLLEN: et's go off the record.

(A short recess was had.)

MR. VOLLEN: Back on the record.

I have no further questions of

Mr. Schroer at this time. I think we ought

to note for the record that we are still
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PAGE 25 9
seeking production of additional documents

from the company about which Mr. Schroer's

testimony may be relevant. Particularly
I'm talking about board minutes.

Some you've agreed to give use,
Mr. Eichhorn; others, as you know, we 're
seeking via an order from the Licensing
Board.

When we rec~ive those documents, which
we 're going to receive, it may become ,

necessary to depose Mr. Schroer on those.

But as ¢f right now I have no further
questions.

I supprose I also ought to note for |
the reccr: what I said this morning, that !
unless we can find some other means to learn
about what decision, what management |
decision he makes and wian he makes it with
respect to the company's plans for
construction, we may have to recall him to
ascertain that.

MR. EICHHORN: Okay. So there's no
misunderstanding, I want the record to

declare that I'm not agreeing to further

depoeition of Mr. Schroer. You 've found it
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PAGE 260!
necessary to put your desire on the record.

I want to put my lack of agreement on to
your desire.
MR. VOLLEN: Surely.

MR. EICHHORN: As far as accommodating |
you on the decision of the company, as to ;
when it makes that decision to go forward, !
We can agree to advise you on the date that;
the decision is finalized by the company. f
That advice will be in writing, so there
will be no misunders tanding. '

MR. VOLLEN: Okay. Juet to see 1f we
can't get our unders tanding of that clear. |
The ambuguity I see in that, Bill, is {n
the phrase "finalized by the company." |
Because Mr. Schroer's testimony was about
his making the decision and his uncertainty
a8 to whether or not he needed board
approval, whether it would go to the board.
And there might be a long time lag,
theoretically, between hi, making the
decislon and going to the board.

[f by "finalized" you mean board action
or board approval of ft, that can be a long

period of time.
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And secondly, when you say "finalized,'
there may be action taken before it is

finalized.

fou inow the reason for my comcern

about knowing when progress is going to be
made is that our position is that construc~
tion ought not to resume prior == ought

not == cannot really resume prior to final

action granting cons truction permit extensign.

we disagreed with you on that and you with

us. No uncertainty on that, as to di fferent

l
legal positions. But we do want to know if |

the company does plan to resume conatructioﬁ
as we sald in the notice we filed with the ;
board sufficiently in advance of the actunl}
cons truction so that the fiesue can be ?
litigated in a responsible way from every~

body s staadpoint. So we don't have to |

start litigating whether orx not you can

resume with the bulldozers at the edge of

|
\
|
!

the excavation, abouc to start pushing dirt

|
!

That's the reason for the request to |

kpow what the plans are. 1
MR, EICHHORN: Okay.

MR. VOLLEN: Car~ you tell
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you willing to tell me what you mean by
"£inalized"? *

MR, EICHHORN: VYes. I mean to tell yoJ
that we are not going to give you informatidn
regarding a decision until {1t becomes the
company position. Now, wha''ever that takes |==
I'm not going to give you a decision that
stands a chance of being reversed 1ntcrnall#.

MR. VOLLEN: I understand.

MR. EICHHORN: When {t becomes the
final company position == not when Mr. Shor?

decides or necessarily when Mr. Schroer

says, "I've made the decislon but I want to
talk 1t over with somebody." When Lt becomes
finally the company position, we 'll notify f
you in writing so there's no mlaunderatand-'
ing what the decision {s.

MR. VOLLEN: Good. That part is fine.‘

What I want to know i{s: Are you going
to give me the information before any
implementation is wmade?

MR. EICHHORN: Mr. Schroer just
reminded me, and properly so, that {f there
should be a resumption of full scale

construction before there 's a flnal
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decision made, you will be notified of chatﬂ

MR. VOLLEN: That's really =~ I want t4
know about the resumption of construction ,
activicy.

MR. EICHHCRN: All - .ght.

MR, VOLLEN: And you 'll let me .n™w

1
J
|
i
t
when the decision to resume Is made, is cha?
ie? |

i

MR. EICHHORN: Right. {

MS. MURRAY: Let me ask a question.
What do you mean by '"full scale'? |

MR, EICHHORN: 1I'm not going to be ;
deposed. We'll tell you when the decision ;
is made to resume construction. .f the ;
physical activity takes place before that
decision Is made, we will advise you physical
activity towards construction is taking
place.

MR. VOLLEN: Or is going to take

|
|

place, when you make the decision to do {t.
MR, EICHHORN: Yes. Right.
MR. VOLLEN: Okay.
MR. EICHHORN: Do you have any
questions, Steve?

MR. LEWIS : I don't have a question.
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I just want to state two things for the

record.

First of all, it's particulaxly valuabﬂa,
particularly to counsel of the —aff, to
commnicate. So I thank all of the parties
for that.

As to this advice letter that you 're
speaking of, Mr. Eichhorn, I assume there
will be copies to all parties? |

MR. EICHHORN: Sure.

MR. LEWIS: Those are my only comments .

MR. EICHHORN: I have no :edirect.

Thank you, Mr. Schroer.

MR. VOLLEN: Thank you, Mr. Schmé.

"MS. WHICHER: Thank you, Mr. Schroer.

(FURTHER DEPONENT SAITH NOT.)

Witness

» 1981.

Notary Public




