


Licensing Appeal Board ("Appeal Board"), ALAB-646, issued
June 30, 1981. 1In ALAB-€46, the Appeal Board reviewed a two-
phase antitrust decision rendered by the Atomic Safety and
Licensing Board (LBP-77-24, 5 NRC 804, April 8, 1977;
LBP-77-41, 5 NRC 1482, June 24, 1977) pursuant to section
105(c) of the Atomic Energy Act, as amended, (42 U.S.C.
§2135(c)) to determine whether the granting of a licensing

to Alabama Power "would create or maintain a situation incon-
sistent with the antitrust laws." ALAB-646 affirmed and
modified the decision rendered by the Licensing Board by
finding additional anticompetitive conduct on the part of
Alabama Power Company and by amending the remedy in accordance
with the additional findings. In ALAB-646, the Appeal Board:

"determined that the applicant enjoyed a dominant
position in all three product markets. We also
determined that the applicant had acted incon-
sistently with the antitrust laws and the policies
thereunder in seven different instances, includ-
ing its refusal to share ownership of the Farley
plant with AEC. We found that this refusal to
share in the ownership of Farley was in furtherance
of the applicant's long held objective of preserv-
ing the dominant power which it enjoyed in all
aspects of the electric power business in central
and southern Alabama. Upon full consideration

of the situation and the requirements and objec-
tives of the Act, the conclusion we must reach is
clear: To eliminate the concerns and to strengthen
free competition in private enterprise, the license
to the applicant for the construction and operation
of the Farley plant must, as a minimum, include



conditions providing (1) AEC with an opportunity
to obtain a proportionate share in the ownership
of the plant and (2) reasonable transmission or
wheeling services as may be needed by AEC and
MEUA." (ALAB-646, pp. 147-148.)

Alabama Power now claims the Company requires eighty
days in which to perfect and file a petition for review of
decisions dealing with facts and issues the Company has been
intimately familiar with for over a decade of litigation.l/

The Commission in 10 CFR §2.786 has spelled out with
particular clarity and detail both the format and appropriate
content of petitions for review. Given this detailed guidance,
Alabama Power's claim that it needs eighty days within which
to perfect and fiie a 1l0-page petition defies credibility.
The Appeal Board in ALAB-646 affirmed in greater part the
decisions of the Licensing Board, thereby eliminating from

/

review pursuant to §2.786(b)(4)(ii)2 the great bulk of the

1l/ ALAB-646 was issued June 30, 1981 and was docketed and
served on July 1, 1981. Pursuant to §2.786(b) (1) and §2.710
of the Commission's rules, the Company has twenty days, or
until July 21, 1981, in which to perfect its proposed petition
for review. The Company delayed nine days before requesting
the sixty-day delay it now seeks in order to have its petition
due on September 19, 198l1.

2/ In promulgating 10 CFR §2.786 (b) (4) (ii), the Commission
determined," that as to factual matters, two levels of decision
within the agency are enough, and that there is no need for

a third factual review by the Commission itself."” 42 F.R.
22129 (May 2, 1977).



as to the quantity and complexity of the material it needs

to review before it can file its petition is grossly over-

}
|
factual issues tried below. Therefore, the Company's claims

stated.

The Company's ability to promptly consider and pursue
what it perceives to be its legal rights regarding review
was clearly demonstrated by its filing in the United States
Court of Appeals for the Fifth Circuit a petition for review
of ALAB-646 on the same day that it was issued and a day
before it was docketed or served. In effectuating this peti-
tion, the Company utilized the combined services of three
law firms: Troutman, Sanders, Lockerman & Ashmore; Balch,
Bingham, Baker, Hawthorne, Williams & Ward; and Winthrop,
Stimson, Putnam & Roberts. 1In addition, it used a fourth
firm, Shaw, Pittman, Potts & Trowbridge, in effectuating
the Motion here under consideration. 1In light of the re-
sources at its call, the Company's claim of inability to meet
the Commission's reasonable and normal deadline regquirements
is frivolous.

while the record below in this proceeding may be exten-

sive, the truly significant, reviewable factual and legal

issues are few in number, are easily identified, and have




been thorraughly articulated as issues in this proceeding for
years. The claimed "difficulty for [Company's] counsel in
exercising professional judgment . . . (Company's Motion,

p. 3) regarding whac issues to select for the Commission's

attention is simply a function of the dearth of non-frivolous

issues available to the Company.é/ Such alleged "difficulty"

is plainly no basis upon which to grant a grossly excessive
sixty-day extension of time in which to file a 10-page
petition.

Given the protracted nature of this antitrust adjudica-
tion and Alabama Power's multi-firm legal and advisory re-
sources, the Company's claim that needs eighty days in which
to identify the issues it wants reviewed is patently absurd.
Tne issues cor ‘'idered below and litigated for over a decade
were treated with clarity and precision in ALAB-646. There
is simply no credible basis‘to support Alabama Power's c¢laim

that it needs eighty days to achieve a clear and precise focus

3/ The Company's claim as to lack of guidance regarding
the merits of an NRC antitrust case (Company's Motion, p. 4)
is belied by Consumers Power Company (Midland Plants, Units
1 and 2), ALAB-452, 6 NRC 892 (1977), and also The Toledo
Edisun Company, et al., ALAB-560, 10 NRC 265 (1975), which
the Commission declined to review.







For these reasons Alabama Electric Cooperative, Inc.
respectfully requests this Commission to deny Alabama Power's
Motion for extension of time.

Respectfully submitted.
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. BIARD MACGUINEAS

Volpe, Boskey and Lyons
918 Sixteenth Street, N.W.
Washington, D.C. 20006
Tele.: (202) 737-6580

Attorneys for Intervenor,
July 14, 1981 Alabama Electric Cooperative, Inc.
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