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As a result

of repeated violations of NRC standards and

CCANP BRIEF ON
"CHARACTER"

of numerous investigations resulting in findings

regulations, the basic

competence and character of the license applicant, Houston Lighting

ané Power Co.

licensing hearings.

has come into gque
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on as a principal issue in these
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The purpose of th

outline tc the broad concept of "character" as a guide to evidentiary
guestions at trial.
1. The Atomic Energy Act provides that:
Tach application for a license hereunder shall be in writing
anc chall specifically state such informaticn as the Commission
by rule or regulation may determine toO be necessarv tc decide
... the character of the applicant ....42 U.S.C. 82232 (emphasis
added) .
The character of the applicant is an essential and one of the very
fow statutorily mandated criteria for receiving a license from th
Nuclear Peculatorv Commissior. for cconstruction Or operation cf a
nuclear power plant. The Act gCoes O O provide that:
Any license may be revoked for any material false statement
in the application ... or because 0f ccnditions revealed Dby
- - -
such application ... Or any repore, recoréd Or inspection or
other means wnich would warrant the Commission to refuse
t0 grant a license on an original applicaticn. 42 U.S.C 2236.
Accordingly, a finding of inadegquate character woculd be grounds for
eitherdenying or revoking a license 'DSI;
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similarly displays a character defined by its inherent disposition

with regard to certain traits such as honesty, reliability, carefulness,
regard for regulations imposed by law and willingness to take
responsibility.

This intrinsic gquality of character distinguishes it from
mere questions o€ competence. Competence can be acgquired chrough
training and experience, admonition and correction of past errors.
In the corporate context competence can be bought in the form of

hiring persons with the competence not already possessed by the
employees of the corporation. Character though is less mutable.

It persists in the face of admonitions and experience, much as
the violations involved in this proceeding :lasted through

numerous inspections and warnings. Absent & radical change in the

contrcl of a corporation, the corporate character will remain
just as immutable as that of a real person. ny repetition of

behavior that has come under continued reprimanéd or serious punisnment
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ast should be attributed to corporate character. A lack
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ense after such experience certainly displays a failure of
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the character necessary to prcperly construct and operate a nuclear

reactor.
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did provide important contours to the concept cf character for
the proceedings by identifying twC important patterns which

the allegations against Houston Light and Power revealed;



i) failure to keep itself knowledgeable about the
construction of the plant, and
ii) abdication of responsibility for construction.

It is of course axiomatic that only the licensee bears responsibility
for the construction of the facility. E.g. VEPCO(North Anna) 6 NRC
1127 (1977).

I nthis same September 22,1980 Order the NRC also suggested
that character, rather than something of a lesser order, may be
involved in the applicant's deficient conduct. In response

t0 gseveral reasons or "root causes" offered by the applicant for its
conduct the NRC gueried whether these problems were “"themselves
symptoms Of some other and mOre basic deficiencies." (Slip Op. 5,n.2).

The NBC alsc indicated that history and the repetitious nature of
the conduct would also be relevant to the issue of character,id. 17.
It is clearly ;ast conduct and not promises Or future projections

thZt constitutes character.

6. A number of rases from the analogous context of Federal Com=
munications Commission licensing have helped define the term

"sharacter" as used in the licensing context. For gxample in

haracter in respect %0 a radic coperator CoViIOuUsSLY incluces
reliability in the situations in which such an cperatlr must
pperate.
" - 1 - ’ " - -
In anozher case "disregard fOor regulatory .aws’ was sonsidered an
. - -1 3 - S v 4 . - -
important incicaticn of character inadeguacy. Mester V. U.S.,supra.
; 1 = A& 3 2 )~ = -
Commissioners Gilinsky and Bradford have citec Two Lt cases, in
i At e - 1 n 3 3 &1 134inm
their separate views On the Septemoer 22,1980 Order, directliy n0.CiNG

of course a history of repeated violations of agency rules 1is a ground
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conclusion

Cnaracter is the single most important criteria for
Judging whether a license shouvld be granted for constructicn

Cor operation of a nuclear reactor. The issues of competence
and character are <learly distinguished by their respective
differing susceptibility to change and reform. Competence
car. be acquired while character cannot. Character is an abiding
disposition to behave in a certain way. A decision on characte:

is not tO0 be confused with issues of simple non-compliance wita
regulatory regquiremnts. 1Instances of non-compliance, which to some

limited extent may normally be expected, can be corrected

if regulatory procedures are routinely anid willingly fcllowed and

NRC inspectors are welcomed with openness and candor while performing
their function as audito s.

The issue ©of character arises when sim kinds of

"

ila
problems are repeated, routine procedures are subverted, numercus
warnings and admonitions to nct lead to change, and inspectors
intended toO assure compliance or emplcyees properly concerned- with
guality and safety are mec with obstruction. Remedial act
taken after non-complimce has been discove elev
to the ultimate safety of a plant or even t¢ a refurbished

-

ompeténce, cannot be relev: nt to the underlving and m
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cuality ¢of character. Once past actions have estaplishel a
dispositicon toward unreliabil:ty, lack of care, disrecard for
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onformance with regqulatory reguirements, lack 2£f candor and
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bdication of responsibilitjes. nc amount of "remedial"action
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a ehabilitate that character.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing "CCANP Brief on
‘Character'"” and "Motion for Leave to File CCANP Brief on 'Character'
Out of Time" have been served by deposit in United States mail,
postage prepaid on this & day of May, 1981, to the following:

Charles Bechhoefer, Esg. “’hairman Atomic Safety and Licensing
Atomic Safety and Licensing Board Board Panel
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washington, D.C. 20555 Washinton D.C. 20555

Dr. James C. Lamb III
213 Wwoodhaven Road
Chapel Hill, N.C. 27514

Donketing and Service Section
Office of the Secretary
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}lr. Etnest E. Hill Aas:‘.lngtOn UaCa 20335

Lawrence Livermore Laboratory
University of California
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Austin TX 76711
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Executive Directr
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