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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Appeal Board

in the Matter of

METROPOLITAN EDISON COMPANY Docket No. 50-289 SP

(Three Mile Island Nuclear (Restart)

Station, Unit No. 1)
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LICENSEE'S MEMORANDUM IN SUPPORT
OF ITS APPEAL FROM LICENSING BOARD
ORDER ON CONFIDENTIALITY AND IN
SUPPORT OF ITS MOTION FOR STAY

Licensee submits this memorandum in support of its appeal
from the Licensing Board's November 6, 1981, Order on Confiden-
tiality and in support of its motion for a stay of t.. - Order

pending disposition of this appeal.

STATEMENT OF FACTS

This appeal arises out of the reopened hearing to determine
whether Licensee should 2 permitted to restart Three Mile Island
Nuclear Station, Unit No. 1 ("TMI-1"). The hearing was reopened
following the discovery that certain operators at TMI-1 had

: : . . 1
cheated on their operator license examlnatlons.—/

The discovery
of the cheating led to an extensive investigation by the NRC.

Many of Licensee's operators voluntarily participated in iutucviews

1/ Two operators whc admitted cheating are no longer employed by
Licensee. These two individuals and one current employee of
Licensee are represented separately in this matter.
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with the NRC and otherwise cooperated with the investigation.

In one case, information was apparently provided by a confiden-
tial informant. The raw results of the investigation were com-
piled in NRC investigative reports setting forth a wide range

of rumors, accusations, hearsay and other information concerning
suspected or possible cheating at TMI-1l. The names of Licensee's
opverators apoeared repeatedly throughout the investigative

material.

During the discovery phase of the reopened hearing, the
intervenors requested the NRC to produce its investigative
reports, as well as the examinaticn answers given by Licensee's
operators and seating charts showing where operators sat during
examinations. These documents were produced, but the names of
individual operators were deleted and replaced by letters, with
each operator having his own assigned letter designation. Only
the NRC and Licensee have the "key" to the lettering system that

allows translati-n of the letters into individuals' names.

The reopened hearing is being conducted by Special Master
Gary L. Milhollin, who was appointed to that capacity by the
Licensing Bocard  ursuant to 10 C.F.R. § 2.722. On October 2,
is2.1l, the Special Master ruled that the lettering system should
be continued during discovery pending a final decision on whether

the operators' names should be held confidential throughout the

proceeding. Accordingly, the lettering svstem was used during




discovery, and with great success. The parties quickly became
conversant with the letter designations, and discovery proceeded
gquickly and efficiently. Depositions of several of the "lettered"
individuals were taken, and full examination and cross-examination
was conducted successfully using the lettering system. For
ex2mple, the deposition of "Mr. T" shows the facility with which

a useful examination can be conducted under the lettering system.

A copy of the uncorrected transcript of Mr. T's deposition is
attached hereto as Exhibit "A". Indeed, the Special Master himself

concluded in his October 22, 1981, Order that "the [lettering]

system is working; discovery is proceeding rapidly." October 22

Order, at 3 (emphasis added).

Despite ihe success of the lettering system during discovery,
the Special Master ruled on October 22, 1981, that there was no
legal right to prevent disclosure of the individuals' names during
the hearing process. A copy of the Special Master's October 22
Order is attached hereto as Exhibit "B". The ruling further pro-
vided that "([d]uring pendency of any appeal, and until further
notice, confidentiality shall be maintained by use of the letter-

ing system. . . ." October 22 Order, at 14.

Licensee, the NRC Staff, and the three separately represented
individuals all appealed to the Licensing Board from the Special
Master's order denying confidentiality. Licensee argued thet to

reveal the individuals' names in the context of the NRC investiga-

tion would subject them to personal embarrassment, humiliation and




perhaps even physical danger; that maintaining confidentiality
would not interfere with a full and fair adjudication of the
relevant issues in the reopened hearing; and that, in addition,
disclosure of the individuals' identities would constitute a
viclation of the Privacy Act, 5 U.S.C. § 552a. Licensee thlare-
fore requested that the individuals' identities remain confiden-
tial and requested that the let ering system be continued in use
during the hearing. In addition, Licensee requested that any
testimony by "lettered" individuals be given under the lettering
system and in camera so as to avoid the possibiiity that a member
of the public might recogni-2 a witness who otherwise would be

identified only by a letter designation.

On November 6, 1981, the Licensing Board issued a "Memorandum
and Order Affirming Special Master's Order on Confidenciality."
A copy of the Licensing Board's November 6 Order is attached hereto
as Exhibit "C". After a lengthy discussion of the issues, the
Licensing Board concluded that "Judge Milhollin is authorized to
disclose or not to disclose information concerning the involved
persons and Licensee employees depending upon his judgment as to
the needs of the hearing and the considerations set forth above."
November 6 Order, at 21. The Licensing Board's Order further
provides: "So that the jurisdiction of the Appeal Board is pre-
served, the effectiveness of this order is stayed until the close
of business, November 10, 1981." Id. The reopened hearing is

scheduled to begin with Licensee's witnesses at 2:00 p.m. on

November 10, 1981.




Licensee brings this appeal in order to avoid tne serious
irreparable injury that would result to its employees if their
identities were disclosed to the public during the reopened
hearing. Licensee believes that an immediate appeal is proper

under the principles outlined in Puget Sound Power & Light Co.

(Skagit Nuclear Power Project, Units 1 and 2), ALAB-572, 10 N.R.C.

693, 694-95 & n.5 (1979), and in Houston Lighting & Power Cn.

(South Texas Project, Units 1 and Z), ALAB-639, 13 N.R.C. 469,

172-73 (1981).

ARGUMENT

I. NO GOOD REASON HAS BEEN
GIVEN FOR INVASION OF
THE OPERATORS' PRIVACY

No one has seriously disputed that public disclosure of the
names of individuals who may have cheated on examinations, who
gave tie NRC information related to cheating, and who are the
subject of rumcrs about cheating, would cause these persons and
their families great embarrassment, humiliation, and even poten-
tial physical injury in the communities where they live.g/
Licensee submits that neither the Licensing Board nor anyone else

has given a good reason why the operators should be subjecr.d tc

this public embarrassment.

2/ As to the individuals who admitted cheating, the Licensing

Board found it "difficult .o believe" that there was any danger

of physical harm. The Board conceded, however, that "the damage

would be real enough without actual physical dangec." November 6 .
Order, at 13.




At the outset, it is important to note what the Licensing
Board 4did not hold. After an analysis of the Sunreme Court's

opinion in Department of Air Force v. Rose, 425 U.S. 352 (197e6),

the Board concluded that public disclosure would not be warranted
solely for the purpose of informing the public or because of the
NRC's preference for public proceedings. November 6 Order, at
12-15., To the contrary, the Licensing Board concluded that public
disclosure would be based only "upon the needs of the hearing in
the int.rest of a full and accurate record." November 6 Order,

at 15-16. However, the Licensing Board failed to give any sound
reason why the confidentiality procedures theretofore in use would
interfere significantly with the hearing or result in an incom-

plete or inaccurate record.

For example, the Licensing Board did not conclude that the
lettering system was unworkable. Rather, the Board stated that
the system "may or may not be effective in testimony." November
6 Order, at 20. As shown by the depositions already taken, the
lettering system is effective and can be used to produce intel-

ligible testimony and a record that is easily reviewable by the

2
Licensing . >ard and the Commission.i/ The lettering system will

3/ The Board also stated that it did "not see depositions, as
suggested by the Licensee, as a practical substitute." Id. The
Board clearly misunderstood the position advanced by Licensee,
which was that the use of the letter designation system had worked
effectively not only in earlier parts of the restart proceeding,
but recently, in the conduct of depositions of the unnamel indi-
viduals. Licensee in no way intended to suggest that depositions
should be substituted for the live testimony of available wit-
nesses, including the "lettered" iniividuals. It was simply
Licensee's observation that privacy could be maintained without
introducing unmanageable confusion into the litigation process.




permit all relevant information to be put into the record. It
must be kept in mind that this is not a disciplinary proceeding
to identify and punish operators who cheated or failed to report
cheating by others. The names of the individuals involved is

not relevant, as the Licensing Board conceded when it observed:

It is not the names of the involved
individuals that we need. The Board, the
Special Master, and the litigating parties,
in the public interest, need to know not
who they are, but for example, what they
were, what did they do, why did they do it,
how did they do it, do they think that others
did it, what did others know about thLeir con~
duct, and related inquiries. If this infor-
mation could be produced without sacrificing
their personal privacy, we would so direct
that it be protected, and we believe that
Judge Milhollin would do the same.

November 6 Order, at 19. It is precisely this kind of information
that has been provided through depositions and other discovery
under the lettering system, without sacrificing personal rrivacy.
The same information can be pro'ided during the hearing prccess
under the lettering system, again without sacrificing perscnal pri-
vacy. The Licensing Board agreed that privacy should be protected
if this information can be obtained. Since the information can be

provided under the lettering system, privacy should be protected.

Similarly, th Licensing Board's rationale for rejecting the
4/

I
|
| in camera procedure requested by Licensee is unpersuasive at best.-

The Board stated that it was unable to find a secure "hearing

| 4/ Only limited portions of the hearing--when "lettered" indi-

| viduals were called to testify--would be held in camera under

| Licensee's proposal. All of the persons on Licensee's own slate .
| of witnesses will testify in public.
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place"; that in camera proceedings are "awkward" and might not
"assure con®identiality”; and that proceeding in camera might
"whet the appetites of the idly curious." November 6 Order, at

19 °3, With respect to the first argument, Licensee would have
thought that reascnable security can be provided simply by
clearing the hearing room of spectators and shutting the door.

On the other points, Licensee concedes that the in camera pro-
cedure may not provide perfect protection. But surely it is
preferable to offer some protection rather than to guarantee
publicity by opening the hearing to the public at large. 1In addi-
tion, the Licensing Board identified no substantial practical
problems with in camera hearings. The Licensing Board offered
nothing but speculation as to why such hearings might not work.él
Given the acknowledged hardship that disclosure would cause,
Licensee submits that something more than speculation must be

shown before rejecting reascnable, limited use of in camera

hearings.

Finally, Licensee's employees can take no real comfort from
the statement at the end of the Licensing Board's opinion that the
Special Master "is authorized to disclose or not to disclose infor-
mation concerning the involved persons and Licensee employees."
November 6 Order, at 21. Although this statement gives the Special

Master authority to grant confidentiality on a case-by-case basis,

5/ The Special Master recognized that "a reasonable accommodation
may be possible through in camera proceedings. . . ." October 22
Order, at 13.



it must be read in the context of the Special Master's own con-
clusion that there is no right to confidentiality in the reopened
hearing. Thus there is no assurance that confidentiality will be

preserved.

In summary, the Licensing Board clearly recognized the vital
privacy interests in jeopardy here. The Board went on to find
that the policy favoring public hearings does not outweigh these
interests. Nevertheless, without good cause, the Board declined
to endorse the system effectively utilized to date to maintain
confidentiality, or the proposed limited use of in camera sessions
during the evidentiary hearings. Licensee submits that the Board's
conclusions are in error and should be reversed by the Appeal

Board.

II. THE LI INSING BOARD'S ORDER
IS CONTRARY TO THE
PRIVACY ACT

Licensee argued pefore the Licensing Board that it would be
a violation of the Privacy Act, 5 U.S.C. § 552a, for the NRC to
disclose, or to order disclosure of, the identities of the
individuals who so far have been identified only by letter desig-
nation. Licensee adheres to the position it took before the

Licensing Board.

The Privacy Act expressly prohibité any agency from disclosing

any "record" in a "system of records" to any person or another
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agency without the prior written consent of the individual to
whom the record pertains. 5 U.S.C. § 552a(b). It is beyond
dispute that the NRC is an "agency" within the meaning of the
Privacy Act. In addition, the investigative reports, examination
results and other documents at issue here constitu’e "records,"
which are broadly defined in the Act to include "any item, col-
lection, or grouping of information about an individual." 5
U.S.C. § 552a(a) (4). Moreover, the fact that the NRC has already
disclosed expurgated versions c¢. the documents with the names of
the individuals deleted does not render the Privacy Act inappli-
cable, since those names in and of themselves would constitute

records under the Act.g/

The record also must be contained in a "system of records,”

which is defined in the Privacy Act as follows:

(5) the term "system of records" means
a group of any records under the control of
any agency from which information is retrieved
by the nawe of the individual or by some iden-
tifying number, symbol, or other identifying
particular assigned to the individual. . .

5 U.S.C. § 552a(a)(5). Since the pertinent documents relate to
NRC-licensed reactor operators, it appears that the ra2cords would
be retrievable by the name of the individual or by some other
identifying particular, such as his license number or the facility
for which he is licensed. In this ¢ nnection, the NRC has pub-

lished in the Federal Register a description of its sytems of

6/ A "record" can be part of another "reccrd," and it can be "as
little as one descriptive item about an individual" so long as the
item contains a name or other "individual identifier."” OMB Circular
No. A-108, 40 Fed. Reg. 28,948, 28,952 (July 9, 1975).
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records, as required by the Privacy Act. 46 Fed. Reg. 46,707
{(Sept. 21, 1981). This listing contains at least two records
systems in which the documents at issue are likely to be found--
NRC-16 (Facility Operator Licensees Record Files) and NRC-18

(Office of Inspector and Auditor Index File).

A record in a system of records may not be wuisclosed without
the consent of the affected individuals unless the disclosure
falls within one of the eleven exceptions listed in 5 U.S.C. §

552a(b). Those exceptions allow a disclosure that would be--

(1) to those officers and employees of the
agency which maintains the record who have a
need for the record in the performance of their
duties;

(2) required under section 552 of this
title;

(3) for a routine use as defined in sub-
section (a)(7) of this section and described
under subsection (3) (4) (D) of this section;

(4) to the Bureau of the Census for pur-
poses of planning or carrying out a census or
survey or related activity pursuant to the pro-
visions of title 13;

(5) to a recipient who has provided che
agency with advance adequate written assurance
that the record will be used solely as a statis-
tical research or reporting record, and the
record is to be transferred in a form that is
not individually identifiable;

(6) to the National Archives of the
United States as a record which has sufficient
historical or other wvalue to warrant its con-
tinued preservation by the Urited States
Government, or for evaluation by the Administra-
tor of General Services or his designee to
determine whether the record has such value;



(7) to another agency ortc an instrumen-
tality of any governmental jurisdiction within
or under the control of the United States for
a civil or crimin~! law enforcement activity
if the activity i: *“~orized by law, and if the
head of the agency 1 instrumentality has made
a written request to the agency which maintains
the record specifying the particular portion
desired and the law enforcement activity for
which the record is sought;

(8) to a person pursuant to a showing of
compelling circumstances affecting the health
or safety of an individual if upon such disclosure
notification is transmitted to the last known
aidress of such individual;

(9) to either House of Congress, or, to
the extent of matter within its jurisdiction, any
committee or subcommittee thereof, any joint
committee of Congress or subcommittee of any such
joint committee;

(10) to the Comptroller General, or any of
his authorized representatives, in the course of
the performance of the duties of the General
Accounting Office; or

(11) pursuant to the order of a court of
competent jurisdiction.

In its brief to the Licensing Board, Licensee stated that "[n]one

of those exceptions appears applicakle here, and no one has sug-

gested that they apply."”

Licensee's Brief In Support Of Its Appeal

From Special Master's Decision On Confidentiality, dated November

4, 1981,

for making this statement without discussing Exception No. 2--

disclosure that is "required under section 552 of this title,

at 11.

is the Freedom of Information Act ("FOIA"). November 6 Order,

7-8. The Licensing Board relied on this exception in rejecting

The Licensing Board criticized Licensee's counsel

which

at



Licensee's argument that the Privacy Act prohibits disclosure of
7/

the information at issue here.

In response to the Licensing Board's criticisu, we can only

say that we thought a detailed discussion of Exception No. 2 to

be unnecessary.

The NRC Staff, which usually decides such matters
under the FOIA, had taken the position that the information at
issue was exempt from mandatory disclosure under FOIA Exemptions

6 and 7(C), 5 U.S.C. §§ 552(b)(6), 552(b) (7)(C), and disclosure of
the information therefore would not be "required" by the FOIA
within the meaning of 5 U.S.C. § 552a(b) (2). See NRC Staff Appeal
ani Brief Regarding Issue of Confidentiality, dated November 3,
1981. Intervenor Three Mile Island Alert ("TMIA") stated that it
was willing to assume that the information fell within Exemptions
6 and 7(C), but argued that it should nevertheless be disclosed
under 10 C.F.R. § 2.744, which provides for discretionary disclosure
of irformation exempt from mandatory disclosure under the FOIA.

Sese TMIA's Comments to Board Order Pated September 14, 1981 Con-

cerning Confidentiality dated October 1, 1981.§/ Most important,

7/ The Licensing Board also noted in passing, Exception No. 7,
which allow disclosure to another agency for civil or criminal law
enforcement purposes. November 6 Order, at 11. Suffice it to say
that no such disclosure is contemplated here. Rather, it is dis-
closure to the public that is threatened by the Licensing Board's
Order and it is such public disclosure that prompted this appeal.

8/ The Aamodts, who are also intervenors below, did not state any
position in detail on this issue. See Memorandum Opposing the With-
holding of the Names of Operators Known to Have Cheated on Examina-
tions, dated October 2, 1981. The Commonwealth of Pennsylvania also

took no position on the legal issues, but argqued that Licensee's
lettgrlng system should be accepted. See Commonwealth of Pennsyl-
vania's Response to Assertions of Confidentiality, dated October 2, .
1981,

% o
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the Special Master concluded with respect to Exemption 7(C) that
"jt is clear that the exemption applies."” October 22 Order, at

7. The Special Master held, however, that the information,
although exempt, should be disclosed pursuant to 10 C.F.R. § 2.744
because it is necessary tc a proper decision in the proceedinq.gl

Id. at 8, 10.

Thus, until the Licensing Board's Order on November €, 1981,
it seemed to be agreed that the information was not subject to
mandatory disclosure under the FOIA and that the real issue was
whether the information should be disclosed as a matter of discre-
tion under 10 C.F.R. § 2.744. By this analysis, disclosure would
not be "required" by the FOIA, and Exception No. 2 to the Privacy

Act would have no app.ication.

The Licensing Board has apparently concluded, however, that
public disclosure is "required" by FOIA and that the Privacy Act
therefore offers no protection in the circumstances of this case.
Licensee respectfully disagrees with the Licensing Board's analysis
of the legal issues raised by the Privacy Act. In rejecting
Licensee's Privacy Act argument, the Licensing Bcard stated:

We were able to identify gquickly and easily
by a reading of the annotations under 5 U.S.C.A.

552a specific law contrary to the position of
uicensee and the involved persons.

9/ Since the Supreme Court's decision in Chrysler Corp. v. Brown,

99 S, Ct. 1705 (1979), it has been clear that an agency may disclose
records that are exempt from mandatory disclosure under the FOIA, soO
long as the disclosure is not "arbitrary, capricious, an abuse of dis-
cretion, or otherwise n»ot in accordance with law," within the meaning
of the Administrative Procedure Act, 5 U.S.C. § 706.




In Painter v. Federal Bureau of Investi-
gation, 615 F.2d 689, 690 n.2 (5th Cir. 1980),
the Fifth Circuit noted that:

5 U.8.C. § 552a(b)(2) . . . provides
that althougn many records about an
individual cannot be disclosed under

the Privacy Act without the individual's
consent, if disclosure is called for
under the FOIA, no consent need be ob-
tained. See Privacy Act Implementation:
Guidelines and Responsibilities, 40 Fed.
Reg. 28948, 28954 (July 9, 1975). This
provision, like the legislative history,
indicates that the Privacy Act is not

to be used to block disclosures required
by the more general Freedom of Iaforma-
tion Statute.

November 6 Order, at 9. The above guotation from the Painter case
is not par* of the Fifth Circuit's holding, but rather is a quota-
tion from the District Court's opinion, which the Fifth Circuit
reversed on appeal. The actual holding of the Painter case is that
the Privacy Act is one of the statutes encompassed by FOIA Exemption

3.8/

By the logic of the Painter case, if the Privacy Act applies
to a record, then it falls within Exemption 3 and its disclosure is
not required by the FOIA. 1In this connection, the Fifth Circuit

found support for its conclusion in Terkel v. Kelly, 5%9 F.24 214

(7th Cir. 1979), cert. denied, 444 U.S. 1013 (1980). See 615 F.2d

10/ This exemption provides that t'ie FOIA does not apply to matters
that are:

specifically exempted from disclosure by statute
(other than § 552b of this title), provided that
such statute (A) requires that the matters be
withheld from the public in such .a manner as to
leave no discretion on the issue, or (B) estab-
lishes particular criteria for withholding or
refers to particular types of matter to be with-
held. . . .

5 U.8.C. § 5521(b) (3).
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at 691 n.3. Thus, if the Painter opinion is acce;ted,—l/ the
Licensing Board's conclusion is clearly wrong. Uwnder Painter,

once it is determined that the Privacy Act applies, FOIA Exemption

3 comes into play, and disclosure of the information is not required

by the FOIA.

Furthermore, the Licensing Board's decision cannot be sus-
tained even if FOIA Exemption 3 is disregarded. The Board found
both FOIA Exemptions 6 and 7(C) inapplicable because the invasion
of privacy inherent in disclosure is "warranted" in order to ensure

2/

a fair adjudication and a full and accurate record.l— Accordingly,
the Licensing Board apparently concluded that the information is
not exempt from disclosure under the FOIA; that disclosure is
"requir:zi" by the FOIA; and that the Privacy Act therefore is inap-
plicable under 5 U.S.C. § 552a(b) (2). This rationale cannot with-
stand analysis. If the FOIA truly "required" disclosure within the
meaning of the Privacy Act, then the Licensing Board could not have

held, as it did, that the Special Master "is authorized to disclose

or not to disclose information concerning the involved persons and

Licensee employees. . . ." November 6 Order, at 21. In addition,
the conclusion that invasion of privacy is warranted in order to

ensure a complete record is undercut by the fact that, as discussed

11/ The rationale of the Painter case has been criticized. See J.
O'Reilly, Federal Information Disclosure § 20.13, at 20-30 to -31
(1980).

12/ Exemption 6 deals with personnel, medical and similar files
disclosure of which would constitute "a clearly unwarranted invas.
of personl privacy." Exemption 7(C)} deals with investigatory
records compiled for law enforcement purposes, disclosure of which
would constitute "an unwarranted invasion cf personal privacy."
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above, no one has shown that the hearing process will be signi-
ficantly compromised by the use of the lettering system and

limited in camera sessions. In short, the invasion of privacy
is unwarranted here; disclosure of individual identities is not
"required” by the FOIA; and the Privacy Act prohibits any such

disclosure,

CONCLUSION )

For all the reasons stated above, Licensee respectfully sub-
mits that the Licensing Board's November 6 Order should be reversed;
that the Special Master and the Licensing Board should be directed
during the hearing to use the lettering system and in camera proce-
dure proposed by Licensee; and that the Licensing Board's November

6 Order should be stayed pending disposition of this appeal.

DATED: November 10, 1981. -
Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE
1800 M Street, N.W.

Washington, D.C. 20036

(202) 822-1000C

o QY TS

Gedrge F. Trowbridge
(Esxest L. Blake, Jr.
James B. Hamlin
Deborah B. Bauser

Attorneys for Licensee
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requirement of the company?
- My understanding, I n agreement between the company

~
PR

and the
S¢ it is a joint requirement?
Yeah, I guess you could say that.
Do you know Mr. NNN socially or in a professicnal context

neither?

Yes, I low hinm.

Do you know him socially as well as professicnally?

m professionally. 1 do know him socially.
De you I ! socially”?
Yes. Wait a minute, I'm looking at the wrong one. Yes.

Does your wife lciow their wives?

A Yes.
Q Are you aware of rumors to the effect that your wife
indicated to the wives of Mr. NNN and Mr. P that cheating had been

: T - A 11T NRA : 3
going on during the April NRC examinatiocn? ]

A I heard that it was said I don't know how true it 1is.
- Have you spoken -ith your wile about it7?

A As %o what extent?

Q Well, to find out whether, i» fact, she said something

A I t0ld her if she is saying anything, I would like her

2 2 Im - < - - - 3 - - -
feel it inappropriate fcr pecple to talk about
-



cheating who den't know.

Q Would your wife be in a position to now if cheating
were occurring?

A I don't see how.
Did you and your wife--did you ever tell your wife

anything abcut cheating happening at the plant?
1

A
- You may have but you don't recall?

don't recall ever telling her specifically anything.

as
b

T don't talk to her about my werk at the plant.

Do you recall talking to anyone else about cheating

£)

-
-

during the April examination

(Whereupon, the referred-to questicn was read back
by the reporter.)

THE WITNESS: No. IT he means that to include the NRC

2né Mr. Arnold, then the answer would be, yes.

Q When did you talk with the NRC and Mr. Arnocld abtout

A T don't xnow. The NRC came te¢ my house. When that was

don't know.

o ]

< Would that have been late this summer, rocughly, or

would it have been early this past summer?

> ol 1 3
A I don't know.
~ - ) tal - P i h oY -3 V=T ol - <
Q You don't xnow. Was the visit by the NRC individuals
« 2 = *
the first time you heard any rumecr about cheating at the April tes



Q . Wnat times bafore that had you heard rumors about

cheating?

A I don't know, specifically.

Q What rumors had vou heard before the investigators from
the NRC appeared at your house?

A I don't know, specifically.

Q Did you ever hear any rumors before that %o the effect
that Mr. U had brcught any crid sheets or other materials into the
examiration with him? Had you heard a rumor to that effect before

that?

A No.

Q Had you heard any rumors to the eflect that he had
writt.n anything on his hand?

A No.

Q Had you heard anything to the effect that he had made
a call to Mr. KX, who was in the control room at thati “ime, to ask
him any question that might have been on ithe examination?

A Not until I was quesiiocned by the NRC abeout It.

< But you had heard some rumors aboutl cheating before the

NRC arrived? You just don't recall what they are?

Q Were those rumors ones that were discussed by other

operators at the plant?

A Other licensed people.,
Q Did those rumers relate to other RUs or SROs or do you
recall?
A I don't recall. .

Ln







Were you concerned at all about these rumors?

Lo S

I was upset that she was spreading them.

Were you upset that they nmight hive some basis in truth?

O

b

know.

e |
ot

do
Q Did yon feel it was your respensibility to tell someone
in the plant about them sco they could either be investlgated cor

set aside”?

As I stated before, people in the plant knew about it

S

o
M
iy
O
"y
®
i

did.

Q Well, how does your wife explain that she didn't tell

[

you about 1t?

MR. LIOYD: I weculd object tn that question. Perhaps

Q Did you ask your wife for an explanation as to why she
didn’'t tell you about it?

don't ask her what she dces.

b
__‘

BY 3 CLEWETT:
Q Did you know Mr. O and Mr. W, the individuals who were

recently terminated?

A Yes.



I was upset with tho decision.

Q Was that opinion shared by most of the oparators?
A I can't speak for them. In Ly opinion it was--T don't

Q would it also be fair to say *hat it came as a surprise

that these peopie were terminatedl?

A For me personally, yes.

Q So would it be fair to say that before this incident
came out in the press, the operators wculd not have had an
anderstanding that behavior like this would have led to teraination?
Would it be fair to say that?

A I don't know.

Q Would you have thought that if you had done scmething

like they apparently did, that you would have been terminated for

A I would never Ao anything like that.
Q Did you have to sign a pledge on the test that you just
took just a couple days 2go?
I signed something, I don't know what,
Did you read it before you signed it?
Yes.

But you don't recall what it said?

No.

o » oo P> O P

Do you feel that the issue of ths cheating on the
April NRC examination has been adegquately resolved?
A As far as what?

-

q Well in terms of, for example, tracking down the cause
8



of why 0. and W felt compelled to cheat.

A I don't lnow.

Q Do you have an opinicn as to what would have led thenm
+o cheat, whether it would have been the ‘r own lack of ahility or
whether it would have been bad training or any sort of atmosphere
of pressure where they felt they had to pass the test wuder any

circumstances or what?

A T don't know. That would be their personal views, not
mine.

Q Are you acquainted with Mr. X?

A I knew him.

Q Do you lmow why he recently left the erployment of

Metropolitan Edison?
A No, I don't know him that well.

Q Do you have any idea why Mr. SS recently left NMet Ed?

e

No, I don't know him that well either.
Do you know Mr. NN?

I !mew his name.

Do you have any idea w.y he left Net Ed?

T dor't really know him well.

Do you know Mr. HH?

> O » O P> D

Yes.

tx
(o8
)

Do you have any idea why he left Met E

o

No.

B

How do you feel about the fact that there sontinues to

aO

be question about the tralining and the testing that has gone on

at Three Mile Island? Do you fesl resentment about that cr what?

9




A Would you repeat the guestion?
Q I'm asking how you feel about the fact that there
continues to be public focus on the training and the testing that's

-

going cn at Metropolitan Edison. Do you feel resentment about that,

'1

or do you feel that it is appropriate for that to be examined?

'ﬂ

s not my decision. I have nothing

o

A I don't kmow. It
to do with it.
MR. CLEWETT: I don't think we have any more guesticns.
Thank you for coming in.

(Whereupon, the deposition was concluded at
£:30 o'clock p.&,)

I, MR. T, the deponent in the aforementioned case, do
hereby alffix my signature on this document thereby indicating
that I have read the transcript of the proceedings in this matter

and dc hereby agree to the contents as herein contained.

-_—

b

.

itness

10




I, Karen Kauffmann, do hereby certify that the witness,
M. T, was first duly sworn to testify the truth, the whole truth,
and nothing bdut the truth, and that the above deposition was
recorded in Stenotyre by me and was reduced to typewriting'by me
or under =y supervisien.

I further certify that I am not a relative or employee

ttorney or counsel of any of the parties or a relative or

1]

1

i3
W

mployee of such attorney or ccunsel or financially interested
directly or indirectly in this action.
I further certify that thé said deposition constitutes

a true record of the testimony given by said witness.

o. . [.
- fa AR

Karen Kaufimarn, Court Reporter
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EXHIBIT "B"

UNITED STATES OF AMERICA eNae
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING S0ARD 81 123 A0

m

Before Administrative Judge Gary L. Milhollin

as Special Master %@‘gt‘?’f\.‘sfcs‘}%j,g :
RANCH
In the Matter of Docket No. 50-289-SP
METROPOLITAN EDISON COMPANY (Restart)

(Reopened Proceeding)
(Three Mile Island Nuclear Station,
Unit 1) October 22, 1981

MEMORANDUM AND ORDER ON CONFIDENTIALITY

[. Background

On July 31, 1881, the Office of Inspector and Auditor of the
United States Nuclear Regulatory Commission reported that candidates
for the positions of reactor operateor and senior reactor operator at
the nuclear power reactor at Three Mile I[sland, Unit 1, cheated on
their NRC liceasing examinations. It also reported that the NRC had
failed to proctor the examination properly and had failed to detect
the cheating when grading the examination papers. On August 1, 1981,
the NRC's Office of Inspection and Enforcement filed a similar report,
in which two candidates admitted in signed statements facts which
constitute an admission of cheating. As a resylt of these investiga-
tions, the Atomic Safety and Licensing Bgard on 14, 1981,
proceeding be regpened to avaluyate the

effect this cheating might have on the conclusions the 3nard reached



in its Partial I-~itial Decisicn of August 27, 1981. The Board also
appeinted me Special Master under 10 CFR § 2.722 (1981) for the

purpose of conducting the recpened proceeding.

The purpose of this Memorandum and Order is to decide to what
extent individuals who may have cheated on examinations, or who have
been or may in the future be accused of cheating, are entitled to have
their identities held confidential. The parties to the reopened pro-
ceeding have taken the following positions on this question: the NRC

taff urges that confidentiality is required by the NRC's Rules of
Practice and by the regulations which implement the Freedom o Infor-
mation Act; the Intervenors, Mr. and Mrs. Aamodt and Three Mile Island
Alert (TMIA), urge that confidentiality is inconsistent with the need
to examine and to refer to those who cheated in order to discover whe-
ther management condeoned or encouraged cheating and to discover how
much cheating there was; attorneys for the individuals who were in-
volved in cheatir.  cppcse public disclosure on the érOunc that intense
feeling in the community may result in threats or other harm to the
individuals and their families; the Licensee, GPU Nuclear Corporation,
takes the position that it has no legal right to refuse to identify
these individuals by name through the normal process of discovery,
i

but suggests a iettering system which, if adopted by the Special Mas-

ter through exercise of his discretion, could preserve anonymity at

b - -
(€8st untii

o0

alled to testify; the Commonwealth of

-

ndividuals are



Pennsylvania takes no position on the legality of disclosure, but
recommends discretionary use of the Licensee's lettering system,

The parties were given an opportunity to make these arguments orally
and in writing at a conference among the parties held in Harrisburg,
Pennsylvania on October 2, 1881. At that time the Special Master
ruled from the bench that the Licensee's lettering system should be
used to facilitate discovery until such time as a final ruling on
confidentia

Tity could be made. (Tr. 23,228.)

II. The timing of this cdecision

As stated above, tne parties are now using the lettering system
proposed by the Licensee. That system consists of replacing, by
letters, the names of individual candidates in investigatory reports,
examination papers, and seating diagrams. The system is working;
discovery is proceeding rapicly. However, when the evidentiary hear-
ing Degins on Novemde- 10 it will then be necessary to decide whether
confidentiality will be maintained. Individual cperator canaidates
ed to testify; they will be asked about their own conduct,
their knowledge cf the conduct of other operators, and the conduct of

management. That decision will be appealable, first to the Atemic

- s - - < - - - am T = - - -
cime regquired tC decicde such an aopeal would probably amount to three
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or four weeks, at a minimum. Jnfortunately, the schedule for this

reopened proceeding cannet accommodate such a delay.

The balance of the Licensing Board's initial decision will be
issued in late November (unpublished Licensing Board Order of Septem-
ber 3, 188l1). If that decision is favorable to restart, the Commis-
sion will decide by early January whether to make the decision immed-

fately effective. Metropolitan Edison Company (Three Mile Island

Nuclear Station, Unit 1), CLI-81-1G, 14 NRC ___ , slip op. at 3
(August 20, 1981). At that point, however, the Commission will not
have a complete record before it because the Licensing 3card rendered
its first Partial Initial Decision (P.I.D.) subject to the outcome of
this special proceeding. P.I.D., August 27, 1581 at 27. Therefore,
fn order to provide the Commission with a timely coportunity to rule
on a complete record, this proceeding must go forward (and will go
forward) on an extraocrdinarily rapid schedule. As things now stand
the evidentiary hearing in this proceeding should be completed in
November of 1981. Under this schedule the Special Master could, if
necessary, make a preliminary repcrt in December or early January
regarding the content of the record. A delay to decide apreals on
confidentiality would preclude such a report. Under the present

Master's final report is due in early January,

Q
-

! §m inan 8 ied [ 3 £
and the Licensing Soard's decisfon on the final report on the first



For the reascns stated above, 2 ruling on confidentiality will
now De made so that an appeal can de decided before the evidentiary

hearing begins.

III. Confidentiality as a matter of right

With respect to the Licensee.

-

-

The Licensee now stands ready to disclose to any party in this
case the identity of any present or former employee whose name may be
Tinked to cheating on operator examinations. The Licensee points out
that neither the Privacy Act nor the Freedom of [nformation Act (both
of which are discussed below) appl’es to the Licensee's records.
Thus, the Licensee does not assert any legal basis for refusing a
properly-drawn discovery reguest which seeks these identities. The
Licensee also states that, in its opinion, there are no solid grounds
upon wnich individual employees would be legally entitled to prevent

disclosure by the Licensee. From this it follows that the only way

in wnich the Licensee could refuse to supply the identities would be

if the Licensee were crdered not to supply them by the Special Maste:
As stated above, the Licensee recommends that the Special Mister make
such an order through the uyse of his discretion. The Special Master's

decision on discretion is t out below.




With respe.. tc the law applicable to the Licensee, there is

-—

ittle doub* out tnhe soundness of the Licensee's positior. Both

the Privacy Act, 5 U.S.C. § 552a (1874) and the Freedom of Information
Act, 5 U.S.C. § 552 (1877), apply to government agencies only, 10t to

the Licensee. Nor does either of these Acts give a private individual

the right to prevent disclosure. Chrysler Corporation v. 8rown, 441

U.S. 281, 60 L.Ed. 2d 208, 99 S.Ct. 1705 (1979) (no private right of
action where a government agency elects to disclose). The result is
that the litigants to this case are fully entitled under the law to
cbtain the information they seek. In the absence of the Special
Master's discretion, mentioned above, there is no barrier to discovery

from the Licensee.

8. With respect to the NRC Staff.

The Staff yurges that the identities of the individuals accused
of cneating are not discoverable from the Staff hecause they fall
within two exceptions to 10 CFR § 2.730, the rule which makes final
NRC documents generally available to the public. These exceptions
are contained in §§ 2.790(2)(6) and 2.790(a)(7). The first, in
§ 2.790(a)(6), =xampts "personnel and medical files and similar files,
the disclosure of which would constitute a clearly unwarrantes inva-
sion cf personal privacy." This language is the same as that in

10 CFR § 9 {aY( ") irm immlamante *hp Feragenm AF T
- e N 9 Jdew\Gj\ W) whNiCh 1MD iements tne rraegom oOF iIn

wn
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grmation Act



(§ U.S.C. § 552 (1977)). The second, in § 2.790(2)(7), exempts

i
Al

“investigatory records compiled for law enforcement pu
to the extent that the production of such records wculd... constitute

an unwarranted invasion of personal privacy...". There is, again, a

parallel provisicn in 10 CFR § 9.5(a)(7), implementing the Freedom of
Information Act. With respect to § 2.790(a)(6), there is considerable
doubt whether that exemption is intended to shield the type of infor-
mation scught here. The concern of the exemption, as the Staff points

out, is with the "“personal gquality cf the information in the file,"

wm

Wine Hobby U.S.A. v. I.R.S., 502 F.2d 133, 135 (34 Cir. 1874), and

with "intimate details of a highly personal nature," Getman v.

N.L R.B., 450 F.2d 670, 675 (D.C. Cir, 1971).. The qualifications of -

an individual reactor operator for his job are rather different from
that. They are not "intimate detajls of a personal nature," they are
objective facts necessary to resolve an issue of central relevance to
the restart proceeding. Those qualificatiens include, of course, the

fact of whether the operator cheated on a licensing examination,

With respect to § 2.790(a)(7), however, which deals with investi-
gatory reports, it is clear that the exemption applies. The names of
the operator: ‘'valved in cheating first appear in NRC investigative

.
H -

regorts, so the policy of protecting the privacy interests of in
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viguals named in these reperts is brought squarely into play. In
el - hi - - -~ -
grder to cecice whether to impiement that policy parcicuiar case,



a balancing test is required. 10 CFR § 2.744 provides that the
presiding officer may order production of an NRC record exempt under
§ 2.790 if its "disclosure is necessary to a proper decision in the
proceeding and the document, or the information therein is not rea-
sonably obtainable from another source...". This balancing test in
§ 2.744, which weighs the need for a proper decision against the
interest in privacy, is similar to that used by the courts in cases
under the Freedom of Information Act where this same language is at

issue. See Columbia Packing Co., Inc. v. Department of Agriculture,

563 F.2d 495, 498 (lst Cir. 1977); Wine Hobby, supra, at 136; Getman

v. N.LL.R.B., supra, at 674. However, this balancing test is appar-

ently not renuired under § 2.744 if the "information... is... rea-
sonably obtainable from another source..."”. Here, of course, it is
"reasonably obtainable” from the Licensee. This would appear to make
the above inguiry meot unless the Special Master exercises his discre-
tion so as to block the Licensee's disclosure. As indicated below,
this discretion will nct be so exercised, at least at this time. The
result with respect to the Staff, therefore, is that it is unneces-
sary to decide which way the balance under § 2.744 should tip with

respect to information which {s also obtainable from the Licensee.



underlying the exemption for investigatory reports is principally

©
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ne of preserving the government's power to investigate effectively.
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entities of perscns mentioned in raw investigatory data are
released, persons could be inhibited from speaking candidly to inves-
tigators. This power might well be undermined i the same information
contained in the government's reports could be cbtained directly from
the Licensee through routine discovery. However, the fazt that Con-
gress did net cheoose to make the Freedom of Information Act or its
exemptions applicable to private entities weakens such an argument
consicerably. Further, the NRC Staff in this case has not requested

.~ s
-

that the exemption be extended to the Licansee. Finally, the language

of § 2.744, cuc'ed above, appears o view disclosure of information by
the Licensee as clear alternative to disclosure by the NRC Staff.
The result is that no basis appears in law for extencing any of the
concepts peculiar to the Freedom of Information Act to the Licensee.
The only basis could Tie in the Special Master's discretion as dis-

cussed Seleow.

There remains the guestion of information which may be availatle
only from the Staff's investigatory records. In this case, those

: : . : s
he identities of perions who have provided informa-




implication in the cheating. Such testimony is very likely to be

contradicted by other testimony. It is obvious that whatever facts
emerge from this conflicting testimony will be important to the gques-
tion of operator competence at TMI-1, and of great interest %o the
community surrounding the reactor. The policy in favor of public
hearings is designed to avoid having testimony such as this received
jin camera. Absent a far stronger showinjy in favor of confidentiality
than the Staff has made sc far, the community's right to have these
matters aired publicly means that the balance under 10 CFR § 2.744
must be struck in favor of public disclosure. It follows that there
is no legal right on the part of the Staff to hold these identities

confidential.

C. With respect to rights asserted by private individuals.

Counsel for three persons who have been involved in chzating
incidents entered appearances. They argued that their clients' names
should be hela cenfidential. However, they cited no persuasive
authority for the proposition that their clients had any individual
rights against either the Staff or the Licensee. Instead, they cited
evidence that the intense feeling in t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>