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January 21, 1980

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

METRCPOLITAN EDISON COMPANY ) Docket No. 50-289
) (Restart)

(Three Mile Island Nuclear )
Station, Unit No. 1) )

LICENSEE'S OPPOSITION TO REQUESTS OF UCS FOR
RECCNSIDERATION OR CERTIFICATION

The Union of Concerned Scientists ("UCS") initially

filed a motion with the Licensing Board on January 4, 1980,

requesting the Board to reconsider its rulings rejecting UCS

Contention Nos. 20, 17 and 18, or, in the alternative, certi-

fying the admissibility of these contentions to the Commission.

On January 7, 1980, UCS filed a motion requesting leave to sub-

mit out of time a corrected version of the January 4 filing.

Licensee does not object to UCS' request for leave to file a

corrected version of its January 4 filing,1/ but opposes the

~1/
While Licensee does not oppose the UCS request to file late

a corrected version of its January 4 filing, the method used by
UCS to compute the time within which to make filings is in
error, and may mislead some of the other intervenors as to the
proper method for computing time.

Section 2. 701(c) of the Commission's Rules of Practice, 10
C.F.R. S 2.701(c), specifies that filings made by mail shall be
deemed complete as of the time of deposit in the U. S. mails.
Section 2.710 of the Commission's Rules of Practice, 10 C.F.R.
S 2.710, describes the method for computation of time limits.
It is there indicated that the date of filing, i.e. the date

-- continued --
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substance of the request for reconsideration or certification

as unfounded.

UCS Contention No. 20

UCS argues that the reasons which favored accepting

its Contention No. 13 also favor accepting its Contention No.

20 (UCS Request at 2-3) . In support of this position, UCS

asserts that Contention No. 13 is a health and safety attack

to the Commission's practice of excluding consideration of

accidents beyond the design basis, while Contention No. 20

applies similar reasoning with respect to the Commission's en-

vironmental responsibilities. The argument both mischaracter-

izes the nature of the Licensing Board's handling of UCS Con-

tention No. 13 and misstates the Commission's environmental

obligations under NEPA.

l_/ -- continued --
upon which the filing is deposited in the U. S. mails, is not
counted, and, similarly, if the computed due date is a Saturday,
Sunday or legal holiday, that date too is skipped. Finally,
section 2.710 states that when service is by mail, five days
shall be added to the prescribed time. This does not mean
five days are added from the day on which the filing is received,
but, rather, five days are added to the date on which the filing
is served by being deposited in the U. S. mails.

Applying these rules to the UCS filing indicates that its
motion for reconsideration or certification should have been
filed on January 2, 1980. That is, the First Special Prehearing
Conference Order was served on December 18, 1979, a. 3 counting
ten days from December 19 gives December 28, to which five days
are added, resulting in a due date of Wednesday, January 2, 1980.

Since this is the first instance raising an issue as to the
manner in which time is computed, Licensee does not object to
UCS' January 4 filing as untimely, although in the future
Licensee expects that all parties will calculate time in the
manner specified by the Commission's Rules of Practice.
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In admitting UCS Contention No. 13 for purposes of

discovery, the Licensing Board afforded UCS an opportunity to

come back and satisfy the Board that there is a credible acci-

dent scenario with the requisite nexus to the TMI-2 accident

that is not bounded by the present design basis accidents. As

a corollary to this opportunity afforded UCS, the Board also

recognized that, in the absence of such a showing by UCS, Con-

tention No. 13 lacked the necessary specificity to permit

!either Licensee or the NRC Staff to respond adequately. Thus,

by admitting UCS Contention No. 13 the Board has not yet ac-

cepted UCS' claim that the TMI-2 accident is prima facie evi-

dence that the method by which the NRC Staff classifies acci-

dents is faulty -- such a finding still depends upon a showing

by UCS that credible accidents with the requisite nexus to the

TMI-2 accident are not adequately analyzed by the NRC Staff.

In this context, it would be premature for the

Licensing Board to admit a contention which alleges that the

environmental consequences of credible accidents have not been

considered adequately. Assuming UCS makes the necessary showing,

there will be time enough at a later stage of this proceeding to

consider the environmental consequences of such an accident,

including all mitigating or protective measures that may be

-2/
Licensee recognizes the Board's additional ruling that,

regardless of the specificity provided by UCS, the Board it-
self expects to hear evidence on the manner in which the NRC
Staff determines design basis accidents (First Special Pre-
hearing Conference Order at 23).
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taken to ameliorate those consequences.

Indeed, consideration of UCS Contention No. 13 may

itself show that all credible accidents with the requisite

nexus to the TMI-2 accident have been considered by the NRC

Staff, or that the environmental consequences of such acci-

dents are no greater than the design basis accidents previously

evaluated. In either case there would be no need to then con-

sider UCS Contention No. 20. In addition, Licensee continues

to be of the view that the admissibility of the NEPA contention

should await filing of the NRC Staff's environmental impact ap-

praisal on the restart of TMI-l. For these reasons Licensee be-

lieves that the Board's handling of UCS Contention No. 20 is

correct, and the UCS request for reconsideration or certifica-

tion should be denied.

UCS Contention Nos. 17 and 18

UCS' requests for reconsideration of the Board's rul-

ings with respect to Contention Nos. 17 and 18 are based on a

significant misreading of the Licensing Board decision. Con-

trary to UCS' claim, the Board did not dismiss these conten-

tions merely "on the ground that [they] lac [k] specificity"

(UCS Request at 7) . Rather, the Board accepted for litigation

each of the specific examples identified by UCS. However,

with respect to the cited examples, the Board also noted that

each was adequately covered by another UCS contention already

accepted by the Board and therefore need not be considered again.
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As to the balance of Contention Nos. 17 and 18, the

claims that all unresolved safety issues be considered and

that conformance with all applicable Regulatory Guides be as-

sured are indeed so vague that it is not possible for Licensee

to defend against the charge or for the Licensing Board to

determine if the contentions satisfy the nexus test adopted

by the Board and accepted by UCS. Significantly, in the face

of this determination, UCS chose not to defend Contention Nos.

17 and 18 by explaining how the balance of the contentions re-

late to the TMI-2 accident. Instead, UCS merely repeats its

unsubstantiated plea that these matters be considered in this

restart proceeding. In the circumstances, the Board correctly

rejected Contention Nos. 17 and 18, and UCS' request for re-

consideration or certification should be denied.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

By: ; j p ,, Jm
7 ~Ge'cyfge F.WTrowbridg6

Dated January 21, 1980
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January 21, 1980

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

METROPOLITAN EDISON COMPANY ) Docket No. 50-289
) (Restart)

(Three Mile Island Nuclear )
Station, Unit No. 1) )

CERTIFICATE OF SERVICE

I hereby certify that copies of " Licensee's Opposition

to Requests of UCS for Reconsideration or Certification", were

served upon those persons on the attached Service List by de-

posit in the United States mail, postage prepaid, this 21st day

of January, 1980.

I

Robert E. Z hler

Dated: January 21, 1980
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Ivan W. Smith, Esquire John A. Ievin, Esquire
Chairmn Assistant Counsel
Atomic Safety and Licensing Pennsylvania Public Utility Ccnm'n

Board Panel Post Office Box 3265
U.S. Nuclear Pegulatory Comnission Harrisburg, Pennsylvania 17120
Washington, D.C. 20555

Karin W. Carter, Esquire
Dr. Walter H. Jordan Assistant Attorney General
Atomic Safety and Licensing 505 Executive House

Board Panel Post Office Box 2357
881 West Outer Drive Harrisburg, Pennsylvania 17120
Cak Ridge, 'Ibnnessee 37830

John E. Mannich
Dr. Linda W. Little Chairnan, Dauphin County Board
Atcmic Safety and Licensing of Ccnmissioners

Board Panel Dauphin County Courthouse
5000 Hermitage Drive Front and Market Streets
Paleigh, North Carolina 27612 Harrisburg, Pennsylvania 17101

James R. Tourtellotte, Esquire Walter W. Cohen, Esquire
Office of the Executive legal Director Consumer Advocate
U. S. Nuclear Regulatory Comnission Office of Consumer Advocate
Washington, D.C. 20555 14th Floor, Strawterry Square

Harrisburg, Pennsylvania 17127
Docketing and Service Section
Office of the Secretary
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Jordan D. Cunningham, Esquire Karin P. Sheldon, Escuire
Attorney for Newberry Township Attorney for People Against Nuclear

T.M.I. Steering Ccamittee Energy
2320 North Second Street Shelden, Harren & Weiss

Harrisburg, Pennsylvania 17110 1725 Eye Street, N.W., Suite 506
Washington, D.C. 20006

Theodore A. Adler, Esquire
Widoff Peager Selkowitz & Adler Pcbert Q. Pollard
Post Office Box 1547 Chesapeake Energy Alliance
Harrisburg, Pennsylvania 17105 609 Montpelier Street

Baltinere, Maryland 21218
Ellyn R. Weiss, Esquire
Attorney for the Union of Ccncerned Gauncey Kepford

Scientists Judith H. Johnsrud
Sheldon, Harmon & Weiss Environmental Coalition on Nuclear
1725 Eye Street, N.W. , Suite 506 Pcwer
Washington, D.C. 20006 433 Orlando Avenue

State College, Pennsylvania 16801
Steven C. Sholly
304 South Market Street Marvin I. Icwis
Mechanicsburg, Pennsylvania 17055 6504 Bradford 'Ierrace

Philadelphia, Pennsylvania 19149
Gail Bradford
Holly S. Keck Marjorie M. Aamodt
Ingislation Chairnan R. D. 5
Anti-Nuclear Group Papresenting York Coatesville, Pennsylvania 19320
245 West Philadelphia Street
York, Pennsylvania 17404
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