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UNITED STATES OF AMERICA \g\\\;;_:::ﬁgﬁjV
NUCLEAR REGULATORY COMMISSION N et
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD |

In the Matter of

Docket Nos. 50-498A
50-499A

HOUSTON LIGHTING & POWER COMPANY,
et al.

(South Texas Project, Units
Nos. 1 aad 2)

TEXAS UTILITIES GENERATING
COMPANY, et al.

Docket Nos. 50-445A
50-446A

(Comanche Peak Steam Electric
Station, Units 1 and 2)

LN LN N N DN N N W N n n W

RESPONSE OF TEXAS UTILITIES COMPANY AND ITS
SUBSIDIARY COMPANIES TO TEE NRC STAFF'S
SUPPLEMENTAL REQUEST FOR PRODUCTION OF DOCUMENTS

COME NOW TEXAS UTILITIES COMPANY ("TU"), TEXAS UTILITIES
GENERATING COMPANY ("TUGCO"), DALLAS POWER & LIGHT COMPANY
(""DPL"), TEXAS ELECTRIC SERVICE COMPANY ("TESCO'"), and TEXAS
ROWER & LIGHT CCMPANY ("TPL"), all collectively referred to as

TU Companies'", in compliance with Section 2.740b and 2.741
og thﬁ Rules and Practice of the Nuclear Regulatory Commission
(""NRC"), and make the following response to the above captiocned
request for production of documents.

Mr. E. D. Scarth, Vice-President of Texas Electric
Service Company, has been previously identified as a desig-
nated expert witness for the Texas Utilities Company and its
subsidiary companies in this proceeding. Mr. Scarth's educa-
tional business and professional background and experience
have been set forth in detail in his prior testimony before
the Texas Public Utility Commission in Docket 14, and his

testimony before the Texas Federal District Court in the West

Texas Utilities Company et al. vs. Texas Electric Service , C?.a
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Company et al. 470 Fed. Sup. 708 (1979) and in his filed
testimony before the Securities and Exchange Commission in

Central and Southwest Corporation et al., Administrative

Procedure file no. 3-4951.

A summary of the status of various proceedings related

to the CSW controversy is attached hereto as Exhibit A. Mr.
Scarth has been provided copies of testimony and depositions
taken in connection with those related proceedings, together
with the principal pleadings, opinions, orders and related
file papers in connection with those proceedings, copies of
all of which have been previously made available for inspec-
tion and copying by all interested parties in this proceeding.

Copies of the work papers which support Mr. Scarth's
testimony in the Federal Court case, along with copies of his
filed testimony and the work papers supporting his filed
testimony in the SEC proceeding have been delivered to the
Staff, the Department and other parties to this proceeding
requesting same.

To a large extent, the testimony of Mr. Scarth will
rely upon his vast experience covering more than thirty five
years of engineering education and direct professional exper-
ience in the electric utility industry. To the extent that
his testimony is based upon his operating, planning and
engineering on-the-job experience, it is literally impossible
to produce every such document.

The TU companies reserve the right to provide
supplemental responses to this document request from time to
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Respectfully submitted,

Jos. Irion 'Norshem, Esq.

M. D. Sampeis, Esa.

Spencer C. Relyeq, Esa.

WORSHAM, FORSYTHE & SAMPELS
2001 Bryan Tower, Suite 2500

Dallas, Texas 75201

Joseph 8. Knotts, Jr., Esq.
Nicholas 5. Reynolds, Ssq.
DEBEVOISE & LIBERMAN
|200 Seventeenth Street, N, W.

Ww D. C. 2003é
/ [ - A

Nyl i/ Z
By 'L/'_/,(’u/t(f(// L s—

/

ATTORNEYS FOR TEXAS UTILITIES COMPANY,
TEXAS UTILITIES GENERATING COMPANY,
DALLAS POWER & LIGHT COMPANY,

TEXAS ELECTRIC SERVICE COMPAINY AND
TEXAS POWER & LIGHT COMPANY
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THE STATE OF TEXAS
COUNTY OF ~ietin?"

BEFORE ME, the undersigned authority, a Notary Public
in and for —witex/ County, Texas, on this day personally
appeared E. D. SCARTH, well known to me to be a credible
person, who, after being by me first duly sworn, did depose
and say that he is duly authorized to respond to the Supple-
mental Request for Production of Documents from the Nuclear
Regulatory Commission Staff on behalf af the TU Companies,
has read the foregoing Response of the TU Counanies, and
the same is true and correct to the best of hi: knowledge
and belief.

\/‘,J S—
/ ’»"//‘/" f )

l‘ . D . guu!!!‘ . . . .
\ S
) SUBSCRIBED AND SWORN TO before me this /{ day of
v , 1979 to certify which witness my hand and
seal of ortice

Notary Public, wcti« County,
Texas

My, Commission Expires:

Al mder/ 371742 1355 224




STATUS REPORT AS OF OCTOEER 3, 1979
OF VARIOUS RELATED
ADMINISTRATIVE PROCEEDINGS AND LITIGATION
INVOLVING
CENTRAL AND SOUTH WEST CORPORATION,
TEXAS UTILITIES COMPANY SYSTEM,
HOUSTON LIGHTING & POWER COMPANY,
ET AL.
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2.
3.
4.
5.
6.

8.
90

. CHRONOLOGY

l.

Securities and Exchange Commission
Administrative Procedure File No. 3-4231

Certcin Oklahoma municipalities and cooperatives filed @ motion with the
SEC on March 26, 1974, seeking an inquiry into CSW's status under the Public
Utility Holding Company Act of 1935.

CSW filed its Supplemental Memorandum on December 21, [975.

Notice of and Order for Hearing issued by SEC on January 30, 1976.

TU compenies, HL&P and others intervened on February 26, 1976.

Prehearing conference held on May 12, 1976.

Hearings were held in September, (976, September, 977, February and March,
I1978 and Jenuary, 1979. CSW completed its direct case on January 30, 1979.

HL&P made a motion to present its Stagg Study which wcs denied by the
Administrative Law Judge on January 30, |1979.

The SEC reversed the ruling of the ALJ on July 9, 1979.
Prepared testimony of the TU companies filed in early July, 1979.
Hearings to resume to proceed with cross-examination by CSW on October 23,
1979.
.

Federal Energy Regulatory Commission (FPC)
Docket No, £-9558

Petition of CSW to declare HL&P and TU jurisdictional filed Mcy 4, 1976.
Responses of the TU compeanies and HLAP filed in May, 1976.

Final Order entered July 2I, (976.

CSW's Motion for Rehearing denied September |7, 1976,

Appecled by CSW and certain Oklahoma consumers to U. S. Court of Appeals
for O. C. Circuit on November |, 1975.

1355 226



B

~4
-

a.

Oral argument had February 20, 1978.

Decision rendered by Court of Appeals on April |0, 1978, remanding July 2!,
1976 Order to FERC for clarification.

Petition for Rehearing filed by T\U compariies on April 24, 978, Denied on
May 27, 1978.

Petition for writ of certiorari filed by TU companies with U. S. Supreme
Court on August 24, 978, Denied Novemper, |978.

No action yet taken by FERC with respect to remand.
11,

WTU and CP&L v. TESCO and HL&P
1J. S. District Court for the Northern District of Texas

Plaintiffs' Original Complaint filed May 3, 1976, seeking a decree that
continued operation under the intrastcte covenant of the TESCO-WTU (938
contract, as amended, is in violation of the Federal antitrust laws and
generally to require TESCO and HL&AP to operate interconnected with the
interstate facilities of WTL' and CP&L.

Both Plaintiffs’ and Defendants’ motiocns for summary judgment, as well as
Plaintif%s' motion for leave to amend complcint, were denied on June 14, 1977.

Trial occurred during the months of Octrober and November, 1978.

On Jenuary 30, 1979, the Court issued a Memorandum Opinion, and on
Februery 27, 1979, rendered judgment, holding, among other things, that
Defendants had not violated the feceral antitrust laws and that it would not

be in the public interest to force the Defendants to interconnect in interstate
commerce. .

Plaintiffs' Mation for Rehearing and Stay was denied by order dated May |5,
1979.

WTU end CPAL have appealed the judgment to the U. S. Court of Appeais for
the Fifth Circuit.

Appellants’ drief is due November 5, 1979.

V.

Public Utility Commission of Texcs
Docket No. 14

Emergency hecring held May 7, 1976.
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3.
4.
S.

Order finding no emergency but permitting each systern to operate as it chose
issued on May 24, 1976.

Motions of TU and HL&P to hold a hecring filed January 7, 1977.
Others intervened in January, 1977.

Numerous prehearing conferences held from January 25, 1977 - May 2, 1977,
to accommodate Austin, CPSB and LCRA to disconnect from CP&L/WTU.

Interim Order entered May 2, 1977.

Interim Order appealed by CP&L and WTU to District Court of Travis
County, Texas in May, 1977.

Suit filed by CP&L and WTU in U. S. District Court for the Western District
of Texas, Austin Division in May, 1977, seeking declaratory judgment that
Interim Order is void.

Final Order entered June 2, 1977, following hearings in May, !977.

Amended Final Order entered July I, 1977.

Motion for rehearing of Amended Final Order filed by WTU and CP&L an July
22, 1977, which was denied.

U. S. District Court complaint amended July 29, 1977, by CP&L and WTU to
include Amended Final Order.

Petition in State Court cppeal amended by CPA&L aric WTU on August 2 and
September |6, 1977, to include Amended Finai Order.

TU Compenies and HLAP intervened in State and Federal Court suits in
October, 1977.

The U. S. and FERC intervened as Plainiifts in Federal Court suit in early
May, 1978.

Federal Court suit dismissed on May li, 978, without prejudice to the refiling
therecf after the Texas courts have addressed the state law questions in the
cm.

Oral argument held in State Court cppecl on December 4, 1978, Decisicn
pending.

Dismissal of Federal Court suit appecied by WTU and CP&L to U. S. Court of
Appeals for Fifth Circuit. On March 28, 1979, the Fifth Circuit cffirmed the
decision of the U. S. District Court. No cppeci was tcken therefrom.
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3.

5.

8.

8.

IO.

v‘

Nuclear Regulatory Commission
Docket Nos. S0-498A and 50-499A
(South Texas Project)

Decision of Atamic Sofety and Licensing Appeal Scard rendered Merch (8,
1977.

Appecied by CP&L to the U. S. Court of Appelas for the D. C. Circuit on May
18, 1977.

Order of NRC entered June |5, 1977.

Appecled by CP&L to U. S. Court of Appeais for the D. C, Circuit on July 25,
1977, and consolidated with action described in 2 above.

On February 2!, 1978, the Department of Justice, in response to the request of
the NRC Staff pursuant to the above-mentioned Order of June 15, 1977,
rendered the requested advice and concluded that changed circumstances
required that an antitrust hecring be held on the operating license
application.

Notice of Antitrust Hearing on Operating License Application published in the
Federal Register on April 14, 1978.

TL;GCO, DP&L, TESCO and TPAL filed a petition to intervene on April 28,
1978.

On May 16, 1978, the NRC Staff filed an Answer opposing the petiticn to
intervene of the TU companies.

Special Prehearing Conference held on June 2i, 1978.

Specicl Prehearing Conference Order entered on July 13, 1978, ameng other
things, granted petition to intervene of the TU compenies.

Prehearing Conference Order Regarding Issues, Discovery and Consolidation
entered after q hearing on December 3, (978, in the Comanche Peak antitrust
proceeding (Docket Neos. 50-445A and 350-446A), among other things,
consolidated the South Texas Project proceeding with the Comanche Peck
proceeding for discovery purposes.

Further prehearing conferences held on March 20 and June |, 1979.

Prehearing order issued July 24, 1979, requires ail discovery in this proceeding
and the Comanche Peak proceeding to be compieted by December 3I, 1979
final prehearing conference is scheculed for January 3, 1980; trial briefs are
to be submitted by Jeruerv 18, 1980, and an evidentiary hecring is set te
commence on February 4, 1980,
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6.

s.

Vi,

Nuciear Reguiatory Commission
Docket Nos. 50-445A ond 50-446A
(Comanche Peck Steam Electric Station)

On August |, 1978, the Department of Justice advised NRC that, in its
opinion, changed circumstances required that an antitrust hearing be held on
TUGCO's operating license application for CPSES.

On August 7, 1978, the NRC published notice of oppertunity for interested
persons to intervene and request a hearing on the antitrust aspects of the
application.

Petitions for lecve to intervene were filed by CSW (September &, |1978), the
State of Texas and Tex-La Cooperative, Inc. (September 20, [978).

TUGCO responded to the petitions of the State of Texas and CSW on
September 2i, 1978, and to the petition of Tex-La on October 4, 1978.

On November 16, 1978, TUGCO filed a Motion for Partial Consclidation of this
proceeding with the antitrust proceeding for the South Texas Project.

Special Prehearing Conference held on December 5, 1978.

Prehearing Conference Order Regarding Issues, Discovery and Consolidation
entered after such hearing, among other things, consclidated this proceeding
with the South Texas Project proceeding for discovery purpeoses.

See items |2 anq |3 of Section V above.

Vl l.

QOther FERC Proceedings

Dock et Neo, £-9573

a) Peatition filed by CS'W subsidicries on April 27, 1977.
b) Petition denied by order of the FPC dated July 5, 1977.

¢)  Motion for rehearing filed by Corporation Commission of Oklahoma on
July 22, 1977.

d) Motion for renecring filed by Oklahoma Association of Zlectric
Cooperatives on August |, 1977,

e}  Motion for rehecring filed by CSW subsicicries on August 4, 1977.
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f)

Q)

b)

e)

d)

D)}

f)

h)

)

Order issued by the FPC on August I8, I977, granting rehearing soiely
for purposes of further consideration.

Docket No. £-9578

Petition filed by Tex-La Zlectric Cooperative, Inc. against TP&L on
December 22, 1976,

Patitions to intervene filed by CSW subsidiaries and certain Okichoma
consumers on January 25, 1977.

On October 3l, 1977, FERC issued an order instituting an investigation,
setting the matter for hearing in 1979, and granting both petitions to
intervene, etc.

Prehecring Conference held July 3I, 1978.

Order issued November |5, 1978, affirming the procedural schedule and

requesting Presiding Judge to submit his recommended decision on
Phase | issues.

Initicl briefs filed by all parties on October 27, 1978.
Reply briefs filed by same parties on November 20, |978.

Formal conference held December 8, 1978, to clarify, inter glig, certain
matters raised by the briefs.

On February |, 1979, the ALJ entered Initial Decision on Phcse One
Issues.

Prehearing conference scheduled for March 7, 1979, to consider Phase |l
procedures.

Docket No. EL79-8

Q)

b)
c)

d)

Application by CSW companies tendered for filing on February 3, 1979,
pursuant to Section 205 of PURPA, seeking an exemption from three
orders of the Texas PUC which allegedly prevent CP&L and WTU from
voluntarily establishing or maintaining an eiectrical interconnection
with any utility other than those comprising ERCOT, and also seeking
an order of FERC requiring interconnection, wheeling and related
relief, etc.

Notice of Application issued by FERC on February 22, 1979.

The TU companies intervened on March 30, 1979.

On July 26, 1979, FERC issued an order instituting an investigation,
granting 29 motions to intervene, granting in part and denying in pert

motions by the TU companies and the Texas PUC to dismiss, and
estcblishing hearing procedures.
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)

f)

h)

On August 27, 1979, the Texas PUC filed with FERC a motion for
rehearing with respect to the Order of July 25, 1979.

On August 27, 1979, the Texas PUC filed with the United States Court

of Appeals for the Fifth Circuit q Petition for Review of the FERC
Order issued July 25, 1979.

A prehearing conference was held on September |4, |979, and an order
thereon is pending.

FERC denied the Texas PUC motion for rehearing an October 3, 1979,
but dismissed CSW's request for relief under Section 205 of PURPA.
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SUMMARY

Securities and Exchange Commission
Administrative Procedure File No, 3-435]

On March 26, 1974, a motion was filed with the SEC by the Okichoma Cities
of Altus, Frederick, Cordeli and Mannford and Verdigris Vailey Electric
Cooperctive and Indian Electric Cooperative, Inc. requesting, among other things,
that the SEC undertcke a review of the status of Central and South West
Corporation ("CSW") and its subsidicries under the Public Utility Holding Company
Act of 1935 ("1935 Act").

On December 31, 1975, CSW filed @ memorandum with the SEC reporting on
the conclusion of an initial engineering study undertcken by a consulting firm for
CSW, PTI Technolegies, Inc., which evaluated several aiternctive modes of future
operation of its system, some of which involve interconnecting facilities of the
subsidiaries of Texas Utilities Company ("TU") and adjccent utilities, with existing
and proposed interstate facilities of CSW.

On Jaruary 30, 1976, the SEC issued ¢ Notice of and Order for MHearing
relating to the economical operation of the electric utility facilities of the
subsidiaries of CSW as a singie integrated and coordincted system under the (935
Act and the various pians referred to in the memorandum. The Notice of and Order
for Hearing specifically required that a hegring be held and that evidence de
adduced with respect to the following issues:

l. Whether the electric utility facilities of the subsidiaries of CSW,
supplemented as planned or propesed, cre ccpable of being

economically coperated as a single integrocted and coordingted
system;
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2. 'Whether the proposails presented by CSW and its subsidiaries, with
any amendments or modifications which may be developed during
the proceeding, represent a recsonable prospect of achieving such
economical operation, and what contingencies, if any, may cffect
carrying out any of such propesals.

Initial hearings were held in this proceeding during October, 19756,

On Jarwary 7, 1977, TU, as a limited participant in this proceeding, filed a
motion requesting that the Administrative Law Judge ("ALJ") find (i) that the
subsidiaries of CSW are not being economically operated as a single integrated and
coordirated system under the 1935 Act and that the SEC order of February 16, 945,
concluding thet the CSW system was an integrated public-utility cystem under the
1935 Act should be revoked; (ii) that the scope of the hearings should inciude
consideration of an appropriate plan of reorganizaticn or divestiture for the CSW
system; and, pending the SEC final order in this proceeding, (iii) that appropricte
action should be taken to restrain CSW from toking any action to frustrate the
proper exercise of SEC jurisdiction on the part of the ALJ. On the same dJdate,
Houston Lighting & Power Company ("HL&P") filed a similar motion.

On January 25, 1977, CSW filed its response to the January 7 motions of TU
and HLA&P which contained an undertaking by CSW not to make any expendituras to
construct or acquire, and not to transfer ownership of, any utility assets the
construction, acguisition, or transfer of which wouid be inconsistent with or
unnecessary or inappropriate for future operation of CSW in the mode existing
immediately prior to May 4, |976, without three months' prior notice in writing to
the SEC and all other parties and participents in this proceeding.

In February, 1977, after oral argument with respect to the motions of TU and
=L&P, such motions were denied by the ALJ, primcrily on the basis of lack of

jurisdiction by the ALJ. Followng en appeal of such action by HL&P and notice of
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an appeal by TU, the Staff of the Commission recommended that the Commission
amend its Notice and Crder.

On May 18, 1977, the SEC amended its January, |976 Notice of and Order for
Hearing to clarify the scope and purpose of this proceeding, by adding as a third
issue for examingtion, the following:

3. Whether the Commission's determination of February 16, 1945,
that the electric utility facilities of C&SW's subsidiaries
constituted a single integrated system should be modified or set
aside in the event the record in this proceeding does not support a
finding now that those facilities are operated as a single
integrated system or are ccpable of such operation under any of
the proposals that CASW hes presented to comply with the
standards of Section [I(b)(1).

Such amendment further provides as follows:

"The record as to these issues will be the basis for resolving the status
of the four opercting companies as a single integrated electric system
under Section II(b)1). |f the facilities of the four operating compcnies
are found by the Commission not to constitute a single integrated
system and not copable of being operated as such, then (without
prejudice to any right of appeci that may exist) a further proceeding
with respect to CASW will be required under Section lI(B)(I). In such
proceeding, C&SW will at the outset designate the single integrated
system it desires, if at all, to retain as its principal system and specify
which, if any, operating utilities it claims as retainable as an additional
system or systems under Clauses (A), (B) and (C) of Sectin lI(b)(1), and
which, if eny, it proposes to divest pursuant to a plan under Section

[1(e)."

HL&P thereafter sbandoned its appeal.

Further hearings were had in this proceeding in September, 1977, February
and March, 1978 and Jaenuary, 1979. CSW compietaed its direct case on January 30,
1979. |

On February 24, 1978, the City of Austin, Texas, a party in this proceeding,
submitted an "Offer of Settlement" pursuent to Rule 8 of the SEC's Rules of
Practice, recommending, among other things, that CSW be granted un exemption

under the provisions of Section [I(b)]) of the |935 Act whereby it will be permitted
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to control two integrated public utility systems. TU and HLAP submitted
memoranda supperting Austin's Offer of Settlement. CSW and the Division of
Corporation Regulction of the SEC opposed the Offer of Settlement. The SEC
subsequent!', denied the proposed settiement.

HL&P filed @ motion to consider the propesais of Stagg, Inc. in rebuttal to
CSW's direct case. On January 30 , 1979, the ALJ denied this motion. The SEC
reversed the ALJ's decisionon  July 2 , 1979.

TU filed its prepared testimony with the SEC in eariy July, IS79. Hecrings
are scheduled tc proceed with cross-examination by CSW on October 23, 1979.

.
Federal Power Commission

(Now Federai Energy Regulatory Commission)
Docket No, £-9558

On May 4, 1976, the four operating utility subsidiaries of CSW (Central Power

& Light Company, Public Service Compeny of Oklahoma, Southwestern Electric

Power Company and West Texas Utilities Company), filed a petition and epplication

with the FPC stated to be pursuant to Sections 202(a) and 202(b) of the Federai

Power Act, wherein such cpplicants stated that on May 4, 1976, as a result of a

determinagtion that a pertion of PSQO's load at Davidson, Frederick and Tipton,

Ckiahoma could be served more economically from the southern part of WTU's

system by a 43 kv line from WTU's Vernon Substation, WTU began transmitting and
selling electricity for resale to PSO. As a result, the applicants aileged:

"the interconnections between the electrical facilities of PSO end WTU

resuited in the transmission of esiectric energy at wholescle in interstate

commerce by ail the members of ERCOT and SWPP, Because HLAP,

OP&L, TESCO ond TP&L each own and operate facilities for such

transmission and sale of electric energy, and beccuse none is otherwise

exempt from the jurisdiction of the Federal Power Commission, ecch,

like the Applicants, is a public utility within the mecning of the Federczi
Power Act."



Based upon such facts as alleged, the applicants requested that the FPC:

1) Conduet such investigations and issue such orders as are necessary
and proper under Section 202(a) of the Federal Power Act, to
promote and encourage continued and expanded interconnection of
facilities for the generation, transmission and sale of energy
between members of SWPP and ERCOT:

(2) lssue such orders under Section 202(b) of the Federal Power Act as
may be necessary to continue and maintain the existing
interconnections between Petitioners and members of ERCOT:
and

(3) Conduct such investigations and issue such orders under Section
202(b) of the Federal Power Act, as are necessary to establish
additional interconnections between members of ERCOT
and members of SWPP."

After transmission of electric energy in interstate commerce by WTU on May
4, 1976, TESCO notified the FPC that it had sever.d all previous interconnections
with WTU and CP&L in order to retain within Texas the physical operation of
transmitting and selling electric energy generated within the State of Texas.

On May 13, 1976, CP&L and WTU filed with the FPC a Motion for Emergency
Interconnection Pursuant to Se;:ﬁon 202(c) of the Federal Power Act, seeking an
order to require immediate resumption and continuction of all the interconnected
service among ail of the parties as it was on May 3, 1976.

On July 21, 1976, the FPC issued an order (i) finding that the TU compenies
and HLAP were not public utilities as defined in the Federal Power Act, (ii)
autherizing such compcnies to reestablish and to maintain temporary connections
for emergency purposes without jeopardizing their status under such Act, and (iii)
dismissing the petitions filed by the subsidiaries of CSW on May 4 and May 13, |1974.
On August 20, 1976, the CSW subsidicries and certain Cklchoma consumers filed
applications for rehecring of the FPC order of July 2!, 1976, which applicctions

were denied on September |7, 1974,




Thereafter, the CSW subsidiaries and Ckiahoma consumers filed with the
United States Court of Appeais for the District of Columbia Circuit petitions for
review of the July 2!, 1976 order of the FPC. The TU companies, HL&P and several
other Texas utilities intervened in this proceeding. Briefs were filed by all the
parties, and oral argument was had on Februery 20, [978.

On April 10, 1978, the Court of Appeais rendered its decision in this
proceeding remanding to the Federal Energy Reguiatory Commission ("FERC") for
clarification the July 21, 1976 order of the FPC. The Court did not consider the
merits of the issue before it, but simply concluded that the FPC's order was
confusing as to whether it had no jurisdiction over the TU companies and HL&F as
a matter of law or whether through the exercise of discretion, it simply declined 1o
exercise it. The Court's opinion concluded:

"We do not say the result reached by the Commission is contrary to law.
What we do say is that the FERC has not complied with its obligation to
articulate its recsoning. We therefore remand for clarification of that
reasoning. In the event exercise of discretion is involved, as was put to
us in support of this order, it must be accompanied by some indication
in the record that all relevant factors were taken into account.”

On April 24, 1978, the TU companies filed a Petition for Rehearing and
Alternatively Suggestion for Rehearing En Banc in this proceeding, which was
denied by the Court on May 27, I1978.

On August 24, 1978, the TU companies filed with the U. S. Supreme Court a
petition for writ of certiorari to review the judgment and opinion of the Court of
Appeais, requesting that the Supreme Court reverse the decision of the Court of
Appecis and direct it to sustain the FERC's determination that it is without
jurisdiction over the TUU companies, as a matter of law, which writ was denied 5y
the Supreme Court in November, |978. The decisicn of the Court of Appeais

remanding the July 2!, 1976 order to FERC for clerification stands; however, no

action has been taken to date by FERC with respect thereto.

o



1.

WTU and CPAL v. TESCO and HL&P
\J. S. District Court for the Northern District of Texas

On Nay 3, 1976, WTU and CP&L filed a compiaint against TESCO and HL&P
in the U. S. District Court for the Northern District of Texas, Dallas Division,
seeking a decree that continued operation under the intrastate covenant of the
TESCO-WTU 1938 contract, as amenced, is in viclation of the federal antitrust laws
and generaily to require TESCO and HLAP to operate interconnected with the
interstate faocilities of WTU and CP&L.

After WTU commenced interstate operation through interconnection with
PSO on May 4, 1976, and the TU system and HL&P disconnected from the CSW
compcnies, WTU and CP&L's motion for a temporary restraining order requiring
reconnection was denied by the Court.

Both TESCO and HLAP, as well as the Plaintiffs, filed motions for summary
judgment, all of which were denied by the Court on June 14, 1977. On such date,
the Court also denied the Plaintiffs' motion for lecve to file an amended complcint.

Trial took place in this suit during the months of October and November,
[978. On January 30, 1979, the Court issued @ Memorandum Opinion, and on
February 27, 1979, rendered judgment, hoiding, among other things, that Defendants
had not violated the federal antitrust laws and that it would not be in the public
interest to force the Defendants to interconnect in interstate commerce.

Plaintiffs filed @ motion for rehearing and a stay which was denied by the
Court on May 15, 1979.

WTU ond CPAL thereafter cppecied this judgment to the U. S. Court of

Appecis for the Fifth Circuit. Appellants' brief is due November 3, (979,
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V.

Public Utility Commission of Texas
Docket No. 14

After being informed that WTU had connected service across the Oklchoma
state line and that the TU companies and HL&P had disconnected from the Texas
Interconnected System ("TIS") beccuse of this, the PUC cailed an emergency
hearing for May 7, 1976, at which aill members of TIS were represented. At the
conclusion of this hearing, the PUC found that the interest of the public required
the immediate reestablishment of an intrastate interconnected system among the
companies which wished tc continue to operate intrastate only and issued an
interim order requiring, among other things, those members of the TIS wishing to
remain in intrastate commerce to commence negotiations immedictely for the
reestablishment of an intrastate interconnected system, and directing all parties to
advise the PUC by May 2I, 1976, of the steps tcken in this regard. Following
receipt of responses from all parties, the PUC, on May 24, 1976, found, among other
things, that a Texas intrastate interconnect system had been reestablished byk the
reconnection of HL&P and the TU companies and issued a final order permitting,
among other things, the reconnection of the other members of TIS with such
intrastate system provided any such reconnection did not put the intrastate system
into interstate commerce.

On January 7, 1977, DP&L, TESCO and TPAL filed a motion with the PUC
requesting that the PUC enter an order requiring WTU and CP&L (i) to appear and
show cause why they should not be ordered to return to the pre-May 4, 1976 mode
of operation and, pending final outcome of the proceeding, (ii) to cecse
impiemerting any plans which weuld fecilitate in any menner interconnected

operation with any electric utility outside of the State of Texas. The motion
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alleged that unless the requested order were issued, the conduct of WTU and CP&L
may frustrate the proper exercise of PUC jurisdiction and ccuse irreparcble injury
to, and result in q significant acdverse impact upon, all electric utilities in the State
of Texas and their customers. HL&AP, LCRA and others aiso filed similar motions.

Numerous prehecring conferences were held from January 25, 1977 to May 2,
(977, by which the PUC attempted to arrange the voluntary disconnection, at their
request, of LCRA, City of Austin and CPSB of San Antonio from CP&L/WTU and
reconnection with HL&P and the TU companies. On April 25, 1977, WTU aend CP&L
announced that they refused the requests of Austin, LCRA and CPSB.

At a hearing held on May 2, 1977, the PUC entered an Interim Order in effect
requiring all parties to return to the pre-May 4, 1976, mode of operation and WTU
to sever its interstate tie into Ckichoma.

On June 2, 1977, following a full hearing, the PUC issued its Final Order
which, among other things, confirmed its Interim Order. On July I, 1977, following
a hearing on various motions for rehearing, the PUC entered an Amended Final
Order which clarified but did not substantively change its June 2 Final Order. On
July 22, 1977, CP&L and WTU filed @ motion for rehearing of the Amended Final
Order which was denied.

In May, 1977, CP&L and WTU instituted a statutory cppeai to the District
Court of Travis County, Texas, seeking to set aside the Interim Order issued by the
PUClon May 2, 1977. The Plaintiffs' petition was amended on August 2 and
September 6, 1977, seeking to set aside the Amended Final Order entered by the
PUC on July Il, 1977, and the Interim Order as incorporated therein. The TU
companies and HLAP intervened as Defendants in this proceeding in October, 1977.

Oral argument was held before the Court on December 4, |978, and a decision s



pending.

In May, 1977, CP&L and 'WTU aiso filed a compiaint against the PUC in the U.
S. District Court for the Nestern District of Texas, Austin Division, seeking a
declaratory judgment that the Interim Order entered by the PUC is vaid. On July
29, 1977, CP&L and W U amended their comgiqint to seek g declarctery judgment
that the Amended Crder of July I, 1977, and the Interim Order as incorporated
therein, is void. In October, 1977, the TU companies and HLAP intervened as
Defendants in this appeal. In early May, 1978, the United States and the Federal
Energy Reguiatory Commission intervened as Plaintiffs therein. Upon the motion
of the Defendant PUC, joined in by the TU compenies, HLAP and other parties
which intervened -s Defendants, the Court, on May ll, 1978, dismissed the appeal
without prejudice to the refiling thereof after the Texas courts have addressed the
state low questions in the case. WTU and CPA&L appecied this decision to | 2
United States Court of Appeals for the Fifth Circuit. Following the filing of briefs
by all parties and intervenors, the Court of Appeals, on March 28, 1979, affirmed
the decision of the 'J. S. District Court. No appecl hes been taken therefrom.

v.
Nuclear Regulatory Commission

Docket Nos. S0-498A and 50-49°A
(South Texas Project)

CP&L is one of four holders of a joint license issued by the Nucleo
Regulatery Commission to corstruct the South Texas Project, a two-unit nuclear
generating station near Bay City, Texas. CP&L, on June 4, 1974, filed a petition to
intervene and request for hearing out of time with the NRC, requesting the NRC to
conduct an antitrust hecring as a part of construction permit proceedings for the

South Texas project. A Licensing Board of the NRC granted CP&L's request and



ordered g hearing. Upon cppeal, the Atomic Safety and Licensing Appeal Beard, by
its Decision dated March 18, 1977, reversed the order granting a hearing and
directed that CP&L's petition be dismissed for lack of jurisdiction. CP&L sought
and was denied an extension of time to seek reconsideration of the Safety and
Licensing Board's order and a request for reconsiderction was subsequently denied.
Review by the NRC is discretionary and on March 31, 1977, it ennounced that it had
decided not to review the decision of the Safety and Licensing Appeal Bocrd. On
May 18, 1977, CPA&L petitioned the United States Court o° Appeacis for the District
of Columbia Circuit to review the NRC orders and remand the ccouse to the NRC
with directions to hold a prompt hearing on the antitrust issues raised by CP&L.
HLA&P intervened in this cppeal.

HLAP, a co-holder of the permit for the construction of the Scuth Texas
Project, filed a request on February 10, 1977, with the NRC for a waiver of an NRC
rule which would permif the NRC Staff to initiate the operating license antitrust
review for the South Texas Project under section |05(c) of the Atomic Energy Act
of 1954, as amended. CPA&L, in response to the request for waiver, urged that the
NRC Commissioners should order a hearing with respect to the antitrust issues
raised by its petition to intervene outside the confines of an opercting license
review under section 105(c) of the Atomic Energy Act of |954, as amended. The
NRC entered an order on June 15, [977, in which it declined to direct ¢ hecring,
granted HLA&P's request for waiver and directed the NRC Staff to seek the further
advice of the Department of Justice with respect to the operating license antitrust
review for the South Texas Project. On July 26, (977, CP&L petitioned the United
States Court of Appecis for the District of Columbia Circuit to review the June |5,

|977 order of the NRC and remard the couse to the NRC with directions te held a
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prompt hearing on the antitrust issues raised by CP&L. CPA&L also moved to
consolidate this petition for review with the petition for review filed by it on May
18, 1977. The two petitions for review have been consolidated and briefs have been
filed by the parties.

By letter dated February 2!, 1978, the Department of Justice, in response to
the request of the NRC Staff pursuant to the above-mentioned Order of June I3,
1977, rendered the requested advice, indicated that the intrastate provisions of
agreements among TS members may raise serious antitrust issues, and concluded
that changed circumstances required that an antitrust hearing be held on the
operating license cpplication. Thereafter, a Notice of Antitrust Hecring on
Operating License Application was published in the Federal Register on April 14,
1978, TUGCO, DPAL, TESCO and TPA&L filed a petition to intervene in this
proceeding on April 28, 1978. By Answer, dated May 16, 1978, the NRC Staff
opposed the petition to intervene filed by the TU companies.

On May 17, 1978, the Atomic Safety & Licensing Beard issued a Notice of
Special Prehecring Conference in this proceeding to be held on June 2I, I97C€.
Pursuant to the Special Prehearing Conference Order following such hearing
entered on July 13, 1978, among other things, the intervention petitions of the TU
companies were granted.

Pursuant to the Prehecring Conference Crder Regarding Issues, Discovery and
Consoclidation entered after a hearing on December 5, 1978, in the Comanche Peak
antitrust proceeding, among other things, the South Texas Project proceeding was
consclidated with the Comanche Peck proceeding for discovery purposes.

Further prehearing confererces were heid on March 20 and June |, 1979, The

prehecring order issued July 24, (979, now requires cil discovery in this proceeding
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and the Comanche Peck proceeding to be compieted by December 31, 1979, A final
prehearing conference is scheduled for January 3, 1980. Trial briefs are to be
submitted by January 18, 1980, with an evidentiary hearing set to commence on
February 4, 1980.
VI,
Nuclear Reguiatory Commission

Docket Nos. S0-445A and 50-446A
(Comanche Peak Steam Electric Station)

On August |, i978, the Department of Justice advised the NRC that, in its
opinion, changed circumstances required that an antitrust hecring be heid on
TUGCO's operating license opplication for Comanche Peak. On August 7, 1978, the
NRC published notice of opportunity for interested persons to intervene and
request a hearing on the antitrust aspects of the application.

Petitions for leave to intervene were filed by CSW (Septgmber é, 1978), the
State of Texas and Tex-La Cooperctive, Inc. (September 20, 1978). TUGCO
responded to the petitions of the State of Texas and CSW on September 2!, 1978,
and to the petition of Tex-La on October 4, |1978.

On November 16, 1978, TUGCO filed @ Motion for Partial Consolidation of this
proceeding with the antitrust proceeding for the South Texas Project. A Special
Prehecring Conference was held on December 5, |978. The Prehecaring Conference
COrder Regarding Issues, Discovery and Consolidation entered after such hearing
consolicated this “roceeding with the South Texas Project proceeding for discovery
purposes.

Further prehearing conferences were held on March 20 and June |, [979. See
Section V above with respect to the South Texas Project proceeding for information

regarding discovery schedule, briefing schedule and trial setting.
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The TU companies have responded to interrogatories and document
production requests of the Department of Justice, NRC Staff, CP&L and City of
Brownsville. Depositions are now in progress.

Vil

Qther FERC (FPC) Proceedings

Various other motions and petitions are pending seeking relief substantially
the same as that sought in the May 4, 1976 and May 13, 1976 petitions of the CSW
subsidiaries, as foilows:

l. Docket No. E-9593. On April 27, 1977, CP&L, PSO, SWEPCO and WTU
filed an Emergency Petition for Proceedings and Joint Hearings Pursuent to
Sections 307 and 209(B) of the Federal Power Act, requesiing that the Commission
initiate a proceeding to conduct jeint hearings with the Public Utility Commission
of Texas concerning the question of intrastate and/or interstate service of Texas
interconnected public utility systems raised by the motions filed with the Texas
PUC by HLAP and the TU companies on January 7, 1977. This petition was denied
by order of the Commission dated July 5, 1977. On July 22, 1977, the Corpeoration
Commission of the State of Oklahoma filed an cpplication for rehearing of the July
S order, claiming that in its petition to intervene, in addition to its request for
intervention, it requested the Commission to institute an investigation pursuent to
Section 207 of the Federal Power Act "to determine whether or not acdeguacy or
sufficiency of service to the people of the State of Oklahome has been affected by
the recent disconnection of service between WTU and PSQ.* The Corperation
Commission stated that the FPC failed to address this request in its July S order.
On August |, 1977, the Oklahoma Associction of Zlectric Cooperatives filed an

apoiication for rehearing for the same reason, cmong others, stated by the
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Corporation Commission. On August 4, 1977, the CSW subsidicries cpplied for
rehearing of the order for the same reason as the Corporation Commission. On
August (8, 1977, the FPC issued an order granting rehearing solely for the purposes
of further consideration. However, no action has been taken by FERC subsequent
to the issuance of this order.

2. Docket No. E-3578. On December 22, 1976, Tex-La Electric

Cooperative, Inc. filed a petition with the FPC, requesting the Commission to
commence an investigation to determine whether TP&L engages in interstate
commerce, and to determine whether TP&L's wholescle sales are subject to the
jurisdiction of the Texas PUC or the jurisdiction of the FPC, cileging that TP&L
receives energy from the Denison Dam, and the "Denison Dam is located in
Oklahoma and Texas." On the same date Tex-La filed a similar petition with the
Texas Public Utility Commission. Tex-La represents |4 rural electric cooperatives
engaged in the distribution and sale of electric power and energy. Tex-La
purchases power and energy for the use and benefit of its member cooperatives
from TP&L pursuent to a contract dated June 12, 1973. On January 25, 1977, the
subsidairies of CSW and certain Oklahoma consumers filed petitions to iritervene in
this proceeding. TPAL filed answers asserting that the Tex-La petition should be
denied becouse no jurisdictional interstate eneryy had been transmitted into or out
of the TU system. On October 3l, 1977, FERC (successor to the FPC) issued an
order instituting an investigation, setting the matter for hearing in 1979, and
granting both petitions to intervene.

At a prehecring conference on July 31, 1978, it was cgreed that the scope of
an evidentiary hearing which might be required wouid e influenced to a major

extent Dy the answers to certain underlying legal questions. The oarties consented
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to filing briefs on six specified legal questions which the Judge would then certify
to the Commission for resolution. By order issued November |5, 978, the
Commissicn affirmed the procedural schedule and requested the Presiding Judge to
submit his recommended decision with the certification.

The FERC Staff, TP&L, Tex-La and CSW filed initia/ oriefs on October 27,
[978. Reply briefs were filed by the same parties ~, November 20, 1978. At the
direction of the Judge, a formal conference .7s held on December 8, 1978, to
clarify, inter glig, certcin matters raised by e hriefs. Further plecdings required
by the Judge were filed on January 4 adn 5, 197 7.

On February |, 1979, the ALJ entered his Initial Decision on Phase One Issues,
ruling on mest of such issues in o manner favorable to TP&L.

On February 2, 1979, the ALJ scheduled for March 7, 1979, a prehearing
conference to consider the Phase |l procedures, if any, which should be cdopted
while the Phase | initial decision in this proceeding is pending before the
Commission.

3. Docket No. EL79-8. On February 9, 1979, CP&L, PSO, SWEPCO and
WTU ("CSW") tendered for filing, pursuant to Section 205 of the Public Utilities
Regulatory Policies Act of 1978 ("PURPA"), an opplication for exemption from
three orders of the Texas PUC which allegedly prevent CP&L and WTU from
voiuntarily establishing or maintaining an electrical interconnection with any
utility other than those comprising ERCOT. (See Section |V above.) CSW also
requests an order of FERC requiring interconnection, wheeling and reiated relief
under Sections 202(b), 2!0, 2!l end 212 of the Federal Power Act, as amended,
stating that the relief sought would involve interconnections between the

respective CSW systems with the TU compenies, HLAP and cther ERCOT members



and with SWPP,

On February 22, 1979, FERC issued a Notice of Application, requiring any
person desiring to be heard or to protest said application to file a petition to
intervene or protest with FERC on or Yefore March 30, 1979,

DP&L, TESCO and TPAL intervened on Merch 29, 1979.

On July 28, 1979, FERC issued an order instituting an investigation, granting
29 motions to intervene, granting in part and denying in part motions by the TU
companies and the Texas PUC to dismiss, and establishing hearing procedures.

In August, 1979, the Texas PUC filed with FERC a motion for renearing of the
July 26, 1979 order, and on August 27, '979, filed with the U. S. Court of Appeals
for the Fifth Circuit a Petition for Review of such order. The TU companies have
intervened in this proceeding.

On October 3, 1979, FERC denied the Texas PUC's .mofion for rehearing, but
also denied CSW's request for relief under Section 205 of PURPA.

A prehearing conference in the FERC proceeding was held a0 September 14,

1979, and an order thereon is pending.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

HOUSTON LIGHTING & POWER
COMPANY, PUBL!C SERVICE
BOARD OF SAN ANTONIO, CITY OF
AUSTIN, CENTRAL POWER AND
LIGHT COCMPANY

(South Texas Project, Unit Nos.

| and 2)

TEXAS UTILITIES GENERATING
COMPANY, et ai.

(Comanche Peak Steam Electric
Station, Units | and 2)

NRC Docket Nos. 50-498A

50-439A

NRC Docket MNos. 50-445A

S0-446A
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