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ANSWER OF THE CITY OF CLEVELAND
TO THE PETITION OF THE CLEVELAND
ELECTRIC ILLUMINATING COMPANY AND
THE TOLEDO EDISON COMPANY FOR
REVIEW OF ALAB-560.

On Octob;r 22, 1979, The Cleveland Electric Illuminating
Company (CEI) and The Toledo Edison Company (TECO) filed their
joint petition for Commission review of ALAB-560, issued on
September 6, 1979. CEI and TECO listed five errors which they
request the Commission to consider. The City of Cleveland, a
party to the proceeding below, makes this answer in opposition

to the joint petition.

PER SE RULKS 1555 5Z6
In their first statement of error, CEI and TECO claim
that is was error for the Appeal Board to hold that certain conduct
engaged in by Applicants was per se inconsistent with Section 1
of the Sherman Act. Since no particular applications of a per se

rule are complained of, apparently CEI and TECO are asserting

7911190 0 3%
) "




that no per se application can be made to electric utilities.
In support of their contention, CEI and TECO rely upon some
ephemeral "growing disenchantment with that kind of unthinking

response in the antitrust arena” citing Broadcast Music, Inc. Vv

Columbia Broadcasting System, Inc., 99 S Ct. 1551 (1979).

Unfortunately for CEI and TECO, BMI does not ennunciate
any new position regarding the use of per se rules. Rather it
applies long standing rules to a fact situation, i.e. the use of
blanket licenses to use copyrighted ausical works, which the

court called sui generis. The focus of the court was on the

effect of the act on competition.l/

The use of per se rules was discussed at leangth by the
same court in Natiomal Society of Professional Engineers v U.S.,
98 S et 1355 (1978). The court in discussing the rule of reason
said at 1363:

Contrary to its name, the Rule does not open the

field of antitrust inquiry to any argumeat in favor

of a challenged restraint that may fall within the

realm of reason. Instead it focuses directly on the

challenged restraint's impact on competitive comditions.

(emphasis added.)

The court also noted that foreclosed by the Rule is:

I
-

Important to the court's rejection of a per se rule was the
fact that blanket licenses are provided for in the new
Copyright Act and the Department of Justice supported the
use of blanket licenses. Neither factor is preseant in this

case.
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The argument that because of special characterisctics
of a particular industry, monopolistic arrangements
will better promcocte trade and commerce than competition.
Id at 1364,

Finally, the court described the interplay of the rule of reason
and the use of per se rules as follows at 1365:

There are thus, two complementary categories of
antitrust analysis. In the first category are arrange-
ments whose nature and necessary effect are so plaialy
ancicompetitive that no elaborate study of the industry
is needed to establish their illegality--they are '"illegal
per se'; in the second category are agreements whose
competitive effect can only be evaluated by analyzing
the facts peculiar to the business, the history of

the r.st}‘inc and the reasons why it was imposed. In

either event, the purpose of the analysis is to form

a jucgment about the competitive significance of the

restraiat; it is not to decide whether a policy favoriag

competition is in the public interest or in the interest

of members of an industry. Subject to exceptions

defined by statute, that policy decision has been made

by Congress. (emphasis added.)

Indeed the courts have already approved the 2pplication
of per se rules to electric usilities, Otter Tail Power Co. v U.S.,

410 U.S. 366 (1973); Pennsylvania Water § Power Co. v Coasolidated

G.BE.L. 8 P. Co., 1846 F, 2d 552 (Ca 4, 1950). 178
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What National Society of Professional Engineers makes

clear is that no industry may claim an exemption from per se rules
in the context of antitrust. The most that can ever be argued
is that within the context of a particular fact situation, the
activity complained of is one designed to increase economic
efficiency and render markets more rather than less competitive.
BMI does not alter the law in this regard.

CETI and TECO have not argued that any particular appli-
cation of a per se rule was erromeous. Rather their claiam is
that any application of a per se rule is erroneous. Their claim

is clearly foreclosed by National Society of Professional Eagineers

and their petition should be denied on that assignment of error.

ALLEGED FAILURE TO CCNSIDER
THE INHERENT STRUCTURAL AND ECONOMIC
CHARACTERISTICS OF THE INDUSTRY AND
EXTANT REGULATCRY POLICIES.

CEI and TECO argue that the Appeal Board failed to
consider the inherent structural and economic characteristics
of the industry and extant regulatory policies. They say that
they are not claiming an antitrust exemp:ioan but that somehow
the Appeal Board was to limit the applicaticn of the laws in the
"public interest" and that antitrust laws must be harmonized with
the competing policies of other regulatory agencies and statutes.
Again we are told very little regardiang wherein the error occurred.
Clearly the Appeal Board did, in fact, comsider CEI and TECO's
argudents regarding state constitution and the statute provisions
including statutes enacted after the close of the record (Slip

Op. 71-89). Moreover, the Appeal 3oard considered the effect of
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the decisiocns of the Federal Power Commission on the relationship
between City and CEI (Slip Op. 208-18). The Appeal Board also
considered, albeit not to CEI and TECO's liking, the receat decision
of the FERC in Gulf States Utilities Co., Docket No. ER 76-816
\October 20, 1978) setting forth that Commissicn's view that
there is no public policy basis under the Federal Power Act to
support the foreclosure of competition at wholesale. Indeed the
FERC stated that certain restrictions on competition "are so devoid
of redeeming value in light of the availability of other well=-
established means of accomplishing the legitimate purposes of
regulated utilities that they should be declared per se unlawful
in this and in all other cases in which the issue may be
presented"” (Slip Op. at PP 6-7). 1In light of the consideration,
the Appeal Board actually gave to CEI and TECO's arguments, it
is difficult to consider what more it is that should have been
done. This issue should not be accepted for review.

ALLEGATION THAT AN IMPROPER

STANDARD WAS UTILIZED TO
MEASURE MONOPOLY POWER AND
THAT NO CONSIDERATION WAS
GIVEN TO WHETHER CEI AND TECO

DEMONSTRATED A "DELIBERATE OR
WILLFUL PURPOSE TO EXERCISE MONOPOLY

Powggn

The argument that the Appeal Board erred in its Section

2 findings because it applied aa imporper standard in determining
whether monop;lf 3ovcr existed fails to advise the Commission what
act of the Appeal 30ard is to be reviewed. Nowhere is it stated
what the Appeal Board should have done that it did not do. Pre-
sumably the reliance on market shares forms the basis of the com-

plaint., Market statistics, however, did not form the sole basis
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for the Appeal Boards findings. The Appeal Board also considered
the applicant's stipulated dominance of generation and transmission
facilities. The Licensing Board found that transaission is an
essential bottleneck resource, 5 NRC 156, and the Appeal Board
agreed with that finding. These measures of market power were
utilized by the court in the QOtter Tail case, Supra, and by the
Licensing Board in the Farley case, 5 NRC 807. To the extent
that the argument is based upon the conteantion that monopoly power
was assumed on the basis of size alone, petition page 7, it must
clearly fall for it is contrary to fact. The Appeal Board did aot
rely upon size alone but considered as well the strategic dominance
of essential resources.

The second leg of this conteantion is that the Appeal
Board did not consider whether CEI or TECO demonstrated a "deli-
berate or willful }utposc to exeicise Qonopoly power"”. CEI and
TECO cite nothing in the law of antitrust which would give validity
to the contention that monopolization requires a findiang of a
"Jeliberate or willful purpose to exercise monopoly power”. 1If what
is meant is a showing that an act was taken with the deliberate
purpose to have an exclusionary effect on the market, certaianly
the facts would support such a finding. But such a fiading is
not required.

The law is that the willful maintenanze of amonopoly power
can be established merely by showiwug that transactions neutral on
their face have an exclusionary effect on the market, without a

showing of anticompetitive motivatiocn. [United States v Alumuaum

Company of America, 148 F. 2d 416 (CA 2, 1945). A company possessiag
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monopoly power canmot willfully act to maintain or expand that
power without violating the antitrust laws. A monopoly which
results from a party's conduct is sufficient for a finding of
monopolistic intent. United States v Griffich, 334 US 100 (1948).
There is nothing to be gained from arguing once more well
settled rules of antitrust law. CEI and TECO have failed to de-
monstrate that this issue constitutes an important antitrust
question that has not long been answered. This issue ought not

to be accepted for review.

ALLEGATION THAT THE APPEAL BOARD
FAILED TO DETERMINE WHETHER
THE ANTICOMPETITIVE ACTS OF CEI
AND TECO WOULD CREATE OR MAINTAIN
A SITUATION INCONSISTENT WITH
THE ANTITRUST LAWS.

CEI and TECO assign as error the failure of the Appeal
Board to consider ;he:het their anticompetitive acts would create
or maintain a situation inconsistent with the antitrust laws.
Although it is not clear from their petition, apparently the
complaint is that the Appeal Board followed the statute in deter-
mining whether there would be a situation inconsistent with the
antitrust laws rather than considering each act individually and
in isolation.

This assignment of error is so devoid of merit as to
require no extended discussion. The argument of CEI and TECO flies
squarely in the face of the language of Section 105(c)(3) of the
Atomic Energy Act. It i{s the situation and not the individual
activities that must be inconsistent with the antitrust laws. The
situation of course is composed of the individual acts. This

assignment of error should not be accepted for review.

555 $32



ALLEGATION THAT THE APPEAL BOARD
ERRED IN IMPOSTING
LICENSE CONDITIONS DESIGNED
TO ELIMINATE THE ANTICOMPETITIVE

_CONCERN.

As its final assignment of error, CEI and TECO coatend

that the Appeal Board overstepped its authority in imposing license
conditions. According to CEI and TECO, the license conditions
should be limited to those necessary to ensure meaningful access
to nuclear-generated power. Without agreeing with the underlying
premise that the license conditions do in f-ct go beyond ensuring
meaningful access to nuclear-generated power,2/ the City disagrees
with the limits that CEI and TECO would place on the Commission's
remedial powers.

The Jeint Committee on Atomic Energy indicated that it
believed:

Couiilsion-imposed conditions should be able to

eliminate the concerns entailed in any affirmative

findings under paragraph (5).3/

The remedies imposed by the Licensing and Appeal Boards
in this case are within the confines of the remedial powers that
would be exercised by a District Court. But the power of this

Commission to fashion a full and complete remedy is greater, not

2/ The City believes that the license conditions do not go far
enough in ensuriang access to nuclear power.

3/ Joint Committee on Atomic Energy, Amending the Atomic Energy
Act of 1954, as amended, to Eliminate the Requirement for a
Finding of Practical Value, to Provide for Prelicensing Anti-

-
/

&~

trust Review, etc., H.R. Rep. No, 91-1470 and S. Rep. No., 91-12

91st Cong., 2nd Sess. (1970) at 31.
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less, than that of the district courts. As this Commission

pointed out in Houston Lighting & Power Company, 499%A (South Texas)
5 NRC 1303, 1316 (1977), 1its power during the licensing process

to eliminate antitrust concerns is unique, while after licenses are
issued, its power to eliminate antitrust concerns is not appreciably
different from that of traditional antitrust forums. This issue,
having been resolved by the Commission in South Texas, should not

be accepted for review.

WHAT MATTERS SHCULD BE
REVIEWED

CEI and TECO argue that review should be granted because
this is the first full-fledged antitrust review proceeding to come
before it and because there are three other major antitrust reviews
pending before licensing boards. This alone should not be con=-
gsidered adequate reason for review. Review by the Commission
should be limited to important issues which pose a novel question.
Certainly review ought not to be granted for issues previously

in the South Texas decision. Nor should review be granted of

antitrust questions long ago settled by the courts. Aay review
granted by this Commission will interpose an additional period of
delay and expense before final resolution by the courts.

Moreover, it is not necessary for the Commission i _self
to decide an issue for there to be adequate guidance for the Licens-
ing Board. The Appeal Board has issued two lengthy opinions in
which the issues raised here have been treated at length. These
Appeal Board decisions provided adequate guidance to the licensing

boards.
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Finally, review should not be granted where the issues
are fraaied in broad generalized terms which taken together are
susceptible of bringing forth a discussion of every legal issue
in the case. That is particularly true of the issues framed by
CEI and TECO.

Wherefore, for the foregoing reasons, the City of
Cleveland prays that the joint petitionm of CEI and TECO for review
of ALAB-560 be denied.

Respectfully submitted,

David C. Hjelafelt

Suite 830

300 West Qak

Fort Collins, Colorado 80521

Jack M. Schulman, Esquire
Director of Law

June Weiner, Esquire

First Assistant Director of Law
Department of Law

City of Cleveland

Room 106, City Hall

Cleveland, Ohio 44114

Reuben Goldberg, Esquire
Goldberg, Fieldman & Letham, P.C.
Suite 650

1700 Pennsylvania Avenue, N.VW.
Washington, D.C. 20006

Counsel For The City of Cleveland



UNITED STATES OF AMERICA

BEFORE THE NUCLEAR REGULATORY COMMI3SION

In the Matter of

The Toledo Edison Company Docket Nos. 50-346A

The Cleveland Electric Illuminating 50-500A
Company 50-501A

(Davis-Besse Nuclear Power Station,
Units 1, 2 ama 3)

Docket Nos. 50-<40A
50-441A

The Cleveland Electric Illuminating
Company, et al.

(Perry Nuclear Power Plant
Units 1 and 2)

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing "Aanswer

of the City of Cleveland to the Petition of the Cleveland
Electric Illuminating Company and the Tolego Edison Company for
Review of ALA3Z-560" were served upon each of the persons listed
on the attached Service List by mailing copies, postage prepaid,
all on this 30th day of October, 1979.
By: 7 . . 2
David C. Hjelmfealt

Counsel for
City of Cleveland, Ohio

1555 336



Alan S. Rosenthal, Esquire

chairman, Atomic Safety and
Licensing Appeal Board

J.S. Nuclear Regulatory Commission

vashiangton, D.C. 20555

ichard S. Salzman, Esquire
\tomic Safety and Licensing
Appeal Board
J.S. Nuclear Regulatory Commission
vashiangton, D.C. 20555

\tomic Safety and Licensing

Appeal Board Panel
J.8. Nuclear Regulatory Commission
fashington, D.C. 20555

Jonald L. Flexner, Esquire
Janet R. Urban, Esquire
Antitrust Division

J.S. Departaent of Justicea
>,0. Box 481
vashington, D.C. 20044

iym. Bradford Reynolds

’haw, Pittman, Potts & Trowbridge
L800 M. Street, N.W.

iashington, D.C. 20036 -

Jack M. Schulman,
Jirector of Law
Tune Yeiner, Esquire

First Assistant Director of Law
ity of Cleveland

213 City Hall

cleveland, Ohio 44114

Esquire

‘rank R. Clokey, Esquire

pecial issistant Attorney Genmeral

loom 219

fowne House Apartments

iarrisburg, Penasylvania 17105

Jonald H. Hauser, Esquire

/ictor F. Greenslade, Jr.,

iilliam J. Keraner, Esquire

(he Cleveland Electric
Illuminatiang Company

35 Public Square

leveland, Ohio

Esquire

44101

SERVICE

LIST

Atomic Safety and Licensing

Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Docketing & Service Section

ffice of the Secretary
U.S. Nuclear Regulatory Commission
Washiangton, D.C. 20006

Joseph Rutberg, Esquire

Benjamin H. Vogler, Esquire

Roy P. Lessy, Jr., Esquire

Office of the Executive Legal Director
U.S. Nuclear Regulatory Commission
Washingtoen, D.C. 20555

Terence H.
Steven A.

Benbow, Esquire

Berger, Esquire

Steven B. Peri, Esquire

Winthrop, Stimson, Putnam & Roberts
40 Wall Street

New York, New York 10005

Walter T. Wardzinski,
General Attorney
Duquesne Light Company
435 Sixth Avenue
Pittsburg, Pennsylvania 15219

Esquire

David McNeil O0lds, Esquire
Reed, Smith, Shaw & McClay
Union Trust Building

Box 2009

Pittsburg, Pennsylvania 15230

Joseph A. Rierer,
Reed, Smith,
Suite 900
1150 Connecticut Avenue
Washington D.C. 20036

Jr., Esquire
Shaw « McClay

Michael M. Briley, Esquire
Paul M. Smart, Esquire
Fuller, Heary, Hodge & Sanyder
P.0. Box 2088

Toledo, Ohio 43603

1355 337



Russell J. Spetrino, Esquire
Thomas A. Kayuha, Esquire
Obhio Edison Company

76 South Main Street

Akron, Ohio 44308

Christopher R. Schraff, Esquire
Assistant Attormey General
Environmental Law Section

361 East Broad Street, 8th Floor
Columbus, Ohio 43215

James R. Edgerly, Esquire
Secretary and General Counsel
Peansylvania Power Company
One East Washington Street
New Castle, Pennsylvania 16103

Mr. Saauel J. Chilk

Secretary

U.8. Nuclear Regulatory Commission
Washington, D.C. °7°%35

Chairman Hendrie

Qffice of the Commission

U.S. Nuclear Regulatory Commission
4ashiangton, D.C. 20555

Commissioner Gilinsky

Qffice of the Commission

U.S5. Nuclear Regulatory Ccmmission
Washington, D.C. 20555

John Lansdale, Esquire
Cox, Langford and Brown
21 Dupont Circle, N.V.
Washington, D.C. 20036

Alan P. Buchmann, Esquire
Squire, Sanders & Dempsey
1800 Union Commerce Building
Cleveland, Ohio 44115

Edward A. Matto, Esquire

Rishard M. Firestone, Esquire
Karen H. Adkins, Esquire
Antitrust Section

30 East Brcad Street, 15th Floor
Columbus, Ohio 43215

Commissioner Kenaedy

Office of the Commission

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Commissioner Bradford

Qffice of the Commission

U.S. Nuclear Regulatory Ccmmission
Washington, D.C. 20555

Commissioner Ahearne

Office of the Commission

U.S. Nuciear Regulatory Commission
Washington, D.C. 20555

1355 %38



