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UNITED STATES OF AMERICA
NUCLEAR REGULATCRY COMMISSION

Before the Commission

In the Matter of

THE
;H-

DO EDISON COMPANY and
JELAND ELECTRIC ILLUMINATING

sse Nuclear Power Station,

TEZ CLEVELAND ELECTRIC ILLUMINATIN
C,uPAJY, ET AL.
vy Nuclear Power Plant,
Units 1 and 2)

Docket Nos. 350-440A
50-4414
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(Davis~-Besse Nu ar Power Station,
Units 2 and 3
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TEE TOLEDO EDISON COMPANY, ET AL.
cle
\
f

THE PETITION OF THE CLEVELAND ELECTRIC
IZLUMINATING COMPANY AND THE TOLEDC EDISON COMPANY
FOR REVIEW CF ALAB-360

-~

Pursuant tc Section 2.726(bk) (1) ot the Commissicn's

Y

lules of Practice, 10 C.F.R. § 2.786(b) (1) (1979), The Clevelan

Electric Illuminating Company ("CEI") and The Toledo Edison
Company ("TECO"), two of the five Apgplicants involved in the
Y
above-capticned consolicdated antitrust proceeding, heredy
setition the Commission for review of ALAB-3550, issued on

September §, 1379. Commission review is regquired because the
Appeal Ecard's decision concerns important gquestions of fact,
law and policy relating to the proper interpretation of Section

105(¢c) of the Atomic Energy Act, and to the manner in which

- % o
i/ The other three Applicants are: Ohio Edison Company,
fennsylvania Power Company, and Duguesne Light Companvy.
- - - - - - -
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he antitrust laws should be applied thereunder to the electric
utility industry, which have not yet been addressed by the
Commission and have been wrongly decided below. In accordance
with the requirements cf Section 2.786(b) (2), CEI and TECO

state the following in support of this review petition:

A. Concise Summary of ALAB-560

L

On January 6§, 13977, the Atomic 5afety and Licen

-

Board ("Licensing Board"), convened to undertaxe Section 105(¢)
antitrust review (42 U.S.C. § 2135(c) (1576)) of the activities
under the Davis-Besse and Perry licenses, announced its initial

decisioen. ee LBP-77-1, 5 N.R.C. 133 (1977). The Licensing

Board found cone or more situations incensistent with the anti-

trust laws to exist within the gecgraphic area identified as
‘ 2/
the combined CAPCO Company Territories ("CCCT"), and it there-

fore ordered that ten conditions be attached to the requested

gy

&/ CAPCO is an acronym for the Central Area Power Coordina-
tion Group, a pooling association to which the five Applizant
utilities belong. For convenience, the Licensing 3card adop
the abbreviaticn CCCT to describe the outer boundary drawn
arocund the five service areas of the Applicant utilities. The
service areas extended generallv across nort ni

~western Pennsvlvania.

oy

2d

1

/ The five Applicants moved for a stay of the license zon-
itions pending appeal. The motior was denied by both the Li-
nsing Board (see LBP-77-7, 5 N.R.C. 452 (1977)) and the Appeal
d (see ALAB-385, 5 N.R.C. 621 (1977)).
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exceptions was that the legal approach of the Licensing Board
‘tC its antitrust review responsibilities was fundamentally in
error. It was pointed out that the manner in which the liceasing
S3card .camed its antitrust inqui v necessarily condemned pocling
arrangements among electric utilities without regard to industry
tructure, the purpose and intent for such a fermation, and the
benefits achieved thereby. Having sc framed the inguiry, the
Licensing Board had no difficulty determining that tha gues-
tioned conduct was incorsistent with the Sher.ian Act. It saw
nc need to consider, let alcne grapp'e wirh and resolve, the
truly central issues raised by the inherent structiral and eco-
nomic characteristics of the industry, the extant regulatorv
policies at both the federal and vtate l¢ rels, and the public
interest conseguences associated with the guestioned conduct
C4 review, the Appeal Board adopted a s‘milarly de-
fective framework for its legal analysis. In so doinc, it again
largely ignored the arguments advanced by CEI, TECO and the
other 7 plicants with regaré t¢ the manner in which antitruss

.« - } + Y P . - e E 3 - -~}
ciples shculd be applied in an industry which has long been

0
}.l

sudjec’ to extensive federal and state regulation -- electing

in certain instancs

(1
w

to reformulate positions advanced so as :o
be better able to dismiss them. On this basis the Appeal Board:
(1) rejected a claim (never advanced by the Applicants) "that

the electric power indu StrY 1s im

%2 11 - - N -
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of the anti-sust laws" (ALAB-560, slip op. at 30-32);
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(2) dismissed cut-of-hand -- due to a misreading the Commission's

decision in Houston Lighting & Power Co. (Scuth Texas Project,
o

Units 1 & 2), CLI-77-13, 5 N.R.C. 1303 (1977) ("South Texas") =-

the notion that Section 105(¢) antitrust review must be sensitive
to and fully cognizant of legitimate "public interes: " consid-
erations (ALAB-360, slip op. at 32-35); anéd (3) br shed aside,

as "an artful variation of the theme * * * just rejected”, th
request of the A _, _.cants to "harmecnize” antitrust nforcement

with the competing policies of other regulatory agencies an
statutory proscriptions (ALAB-560, siip op. at 35-40).

In addition to committing fundamental error in connec-
ticn with its antitrust analysis of the liability guestion, the
Appeal. Board, by a divided vote, alsoc resclve

4/
as to the scope of relief incorrectly. Contrary to the thrust

issues raised

[N
‘

= f
(17

of the Commission's decisions in Louisiana Power & Light Co.

(Waterford Station, Unit 3), CLI-73-7, 6 A.E.C 48 (1973)

("Waterford ."), and CLI-73-25, 6 A...C. 619 (1973) ("waserford II"),

2 range of ccordinaticn services wizhout rega:rd =0 whether a
requesting entity is participating in a nuclear power plant or

whether such ccordination services are necessary to ensure mean-

i/A in a divicded cpinison compare ALAZ-360, slip op. at 48-37
with id. at 285-91), two memoers of the Appeal Board favored an
expansive view @f this Cormmission's authority o order antisruse
ralief, cone which diverzes remedy from Applicants' activities
under the nu clear licenses. The third Apreal Bcard memher viewed
the relief guestion more narrowly, observing (and we ' iev
Julte correctly) that the unbounded reading given o -on 10S(e
Oy the majcrity in this area is without support in the sts%utory

1 . - ] « = ‘e - - .
ianguage or in the legislative historv.



B. Concise Statement Supporting Exercise
of Commission Review

This case brings before the Commission for review the
first fully adjudicated -..itrust proceeding As such, it
provides the Commissica with its first opportunity to address

many of the rubstantive antitrust matters that have received di-

o

i
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o
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vergent treatment from various licensing boards.”

o )
O
(21

the misguided approach taken celow, ‘ommission consideratic

and informed decisicn on, the important gquesticns of law and

policy in this area are sorely needed There are at the present

time three ongoing major antitrust reviews pending before licens-
6/

ing boards. The manner in which Section 105(¢) should be inter-

preted and applied in those proceedings is, in the f£inal analysis,

0

for the Commission to say. It has not yet spoken to these issues
. 7/

in any ccmprehensive fashion.™ The instant case furnishes an

3/ Licensing boarcds nave issued initial decisions in three
antitrust proceedings following a £full adjudication of the issues:
consumers 2ower Co. (Midland Plant, Cnits 1 & 2), LBP-735-39,

2 N.R.C. 29 (1973), rev'd, ALAB-452, 6 MN.R.C. 892 (1377): Toledo
Ediscn Co. (Davis-Besse Nuclear Power Station, Units 1-3) and
ileveland Elecsric Il'";i:a:::; Co. (Perry Nuclear Power Plant,
Units L & &), LBP-"7=1, 5 N.R.C. 133 (1977), aff'd as modifiad,
ALAB-560, 10 MN.R.C. (1979): Alabama Power Co. (Josepn M. Farley

Nuclear Plant, Units 1 & 2), LB?=77- ‘4 S N.R.C. 807 (1977)
(liability), LBP=-77=41l, S5 N.R.C. 1432 (1377) (relief), acpeal pending.

6/ See Florida Power & Light Co. (St. Lucie Pliant, Unit 2),
Tecket No. 30-383A; Houston Lighting & Power Co. (South Taxas
Project, Units 1 & 2) and Texas Utilities Generating Co. .Zamanche
Pear Steam tlectric Station, Units 1 & 2), Docket Nos. 50-4933,
50-..2%A, 350-445A and 50-446A; Pacific Gas & Electric Co. (Stanislaus
Nuclear Prsject, CUnit 1), Docket No. P-35€4A.

1/ In four cases, the Commission has provided substantive
guicance to its licensing and apreal boards on issues preliminary
to the actual antitrust hearing. E.g., Florida Power & Light Co.
(Continued next racge)



appreopriate vehicle for the Commission now to 4o su, both to
correct the errors below and to provide useful and necessary
guidance for the future.

The Commission's regulations governing review petitions
expressly provide for review of cases that "constitut(e] an
important antitrust guestion” (10 C.F.R. § 2.736(b)(4) (i)). We cannot

conceive of a more compelling example of what was contemplated

o

y this reference tha- “he first fully adjudicated review pro-
ceeding under Section lu5(ec). This is especially sc when the
analytical framework of the Appeal Board is examined in light of
emercine antitrust doctrine. The determined, albeit misdirected,
effort in ALAB-560 to condemn Applicants on the basis of an overly
expansive reading of the Sherman Act is nct only faulty on its

cwn terms, but also is out ot step with recent antitrust adjudi-

doctrine to find antitrust inconsistencies requires Com-
n review in light of the growing disenchantment with that

kind of unthinking response in the antitr.:t arena, as indicated

most recently by the United States Supreme Court last Term in
Broadcast Music, Inc. v Columbia Brecadcaszing Svstem, Inc.,
l‘; (™ot \
7 (Cont’a)
(St. Lucie Plant, Unit 2), CLI-78-12, 7 N.R.C. 239 (1978): Houston
Lighting & Power Co. (Sout: Texas Project, Units 1l & 2), QLI-T7-.3,
5 N.R.C. 1303 (L377/; Zouisiana Power & Light Co. (Waterford Steam
Electric Generating Station, Cnit 3), CLI-73-23, 6 A.E.C. 619 (1973
Loulsiana Power & Lisht Co. (Waterford Steam Electric Generating
tation, Cnit 3), CLI=73=7, 7 A.E.C. 48 (1973). Mone of these
cases addressed the funcdamental guestions raised here as to the
manner in which Sections . and 2 of the Sherman Act should be ap-
plied to the electric utility industry under Secticn 1l05(¢).
'K T 7()ﬁ
. o (R & /



99 §. Ct. 1551, 13557, 1564 (1279). Similarly, Commission review

is demanded by cases like Berkey Photo, Inc. v Eastman Xodak Co.

F.2d » 1979-1 Trade Cases (CCH) % 62,718 (2d Cir. 1979),

.

tecently decided by the Second Circuit Court of Appeals. The

v

Court there flatly rejected the Sherman 2 menopolization nalysis
employed by the Appeal Bcard below -- which erronecusly assuned

the existence ¢f me

b ]

opecly pcwer on the basis of size alone. As

the Second Circuit correctly pointed ocut: "Although (menopoly]
Y

power may te derived from size, the twec are not identical”. 1I&.

at p. 78,003; and see id. at pp. 78,004-05.
Of ecual importance to the Commission's consideration
of the instant review petition is the decision a year ago last

svmmer Of the Securities and Exchange Commission approving the
acguisition of Columbus and Scuthern Ohic Electric Company by

.
-

Jhic Power Comgpany. See American

m

ile No. 3-1476 (S.E.C. July 21, 1978). There, the SEC spoke

its conclusions, perfunctorily dismisses the contrar Y authority --

without offering a single reascn =-- bv noting simply that the "SEC
- r- | | P |

i . S i . 2 o % 3 § s
Qpinicn i1s not binding upon us * * =* ALAB-560, slip op. at 122).
- =, [
This points .. yet ancther fundamental £law in the
1 ' : 3 1 BEED i mA o
Appeal Board's antitrust approach. The electric utility ingustry




has been sulject to close regulatory supervision by a number of
federal and state agencies, including the Nuclear Regulatory Com=-
mission. Heretofore, industry structure and mode of operation
have been shaped in large part by regulatory regimes that have

as their predominant responsibility the protection of the public
interest. 1In carrying out tais mandate, the decision was made
long age, and has not been ccmpromised since, that the public
interest can best be served by an electric utility industry
marketplace structured by ccmprehensive regulation and not by
freewheeling competition.

The Appeal Board's antitrust approach is plainly in con-
flict with this general regulatory attitude of sister agencies.
Notwithstanding a similar admonition to this Commission to perform
its assigned responsibilities in a manner which is fully sensitive
:o'ove::iding "public interest" considerations, the Appeal Bcard
explicitly’elec:ed to disregard the public interest in its ap-

plication of the antitrust laws. As a result, the Apreal Beard

competitive marketplace, notwithstarding the historic resistance

It has never been Applicants' contention that regulation

ndustry

[
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which have heretofore largely
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instant

=l 0=

Applicant utilities inconsistent with
Section 2 of the Sherman Act in that it
employed an improper standard for measuring
monopoly power and further failed to con-
sider wne-“e— any cf the Applicants demcon-
strated a "deliberate or willful purpose

to exercise monopoly power”.

4. The Appeal Bocard e+vred as tc th
scope of Commissicn antitrust review resgon-
sibility by ’ai’iﬂq to determine whether th
posited antitrust inconsistencies would be
created or maintained by activities under
the license.

5. The Appeal Bcard majority erred in
failing to limit the prescribed relief to

only that which is necessary to ensure mean-
ingful access £o0 nuclear-generated power.

WHEREFORE, CEI and TECO respectfully request that the
etition for Commission review of ALAB-560 be granted.
Dated: October 22, 1979.

Respectfully sub ted

SHAW, PITTMAM, POTTS & TROWBRIDGE

O | e
By:i?;!i \gé.__u._-_‘;"r' = )=._,_, R0 .
wm., Bradiord Reynclcis
Robert E. Zahler N "
1800 M Streset, N.W.
Washington, D. C. 20036
Counsel for The Cleveland Electric
Illuminating Company and
0f Ccunsel: The Toledo Ediscn Company
<sonn Lansdale
Alan P. Buchman
Squire, Sanders & Dempsey
Ccnald H. Hauser
Cleveland Electric
‘--um-ua:;:; Company
Mich M. Briley
Paul Smart , 1A 2 N0
Fuller, Henry, Hodge & Snyder | L2 SV

’
The Toledo Edison Company



UNITED STATES CF AMERICA
NUCLEAR REGULATORY COMMISSIONM

Before the Commission

In the Matter of

THE TOLEDC EDISON COMPANY and

THE CLEVELAND ELECTRIC ILLUMINATING Docket No. 30-345A

- il i Vo S sl Vot

COMPANY

(Davis-Besse Nuclear Power Station,
Unit 1)

THE CLEVELAND ELECTRIC ILLUMINATING ) Docket Nos. 50=440a
COMPANY, ET AL. ) 50=-441A

(Perry Nuclear Power Plant,
Units 1 and 2)

Docket Nos. 50-500A
50-501A

TEE TOLEDO EDISON CCMPANY, ET AL.
(Davis~-Besse Nuclear Power Station,
Units 2 and 3)

L I

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoirg
"The Petition 0f The Cleveland Electric Illuminating Comgany
Anfd The Toledc Ediscn Company For Review Of ALAB-560" were
served upon each cf the persons listed on the attached Service
List, by hand delivering copies to those persons in the

Washington, D.C. area, and by mailin
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to all others, all cn this 22nd day of Octcuber, 1979.
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