UNITED STATES OF AMERICA

Before the Atomic Safety & Licensing Board

In the Matter of
HOUSTCN LIGETING & POWFR COC,
(Allens Creek Unit 1)

TEXPIRG'S RESPONSE TC HL&P MCTICN TC DISMISS

Intervenor Texas Public Interest Research Group
(TexPIRG) is in receipt of Applicant's Moticn for Dismissal
of TexPIRG dated November 9, 1372, TexPIRG herein urge
denial of that moticn.

Applicant carefully crchesirates a series of events,

many described in exagerrated and distorted words, in order
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to justify its motion, However, Applicant asks the Boar
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join in an exercise of sheer speculation as to TexP

motive in this proceeding. TexPIRG emphatically deni
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innuendcs associated with Applicant's statemenss of T
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xP1I
metives, 1d morecver points out that this Ecard should
not countenance such pure speculation as the basis for

denial of due process rights.

SN : . . z
inroughcut this prcceeding, Aprlicant has attempted
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ors on trial, ZEut this proceeding is for
the purpecse of putting a construction license applica<ion
“on trial." The Board should not allow the Applicant to
use such tactics as this motion tc divert attenticn

from the true task of examining the merits of its application.
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2.

II.

Applicant cites three Licensing Board cases in
which intervenors were dism.ssed because of failure to
comply with discovery orders. In fact, however, the
circumstances of those cases are far removed from that

of this proceeding, In Of:'shore Power Systems (2 NRC 813),

the intervenor repeatedly failed to answer interrogatories,
failed to respond to Crders granting motion to compel responses,
and even submitted a docuaent in which intervenor stated

e "firm decision" had been made not to proceed with dis-

covery. In Public Service Electric & Gas Co. (2 NRC 702), thre

same intervenor refused toc respond to an Order Compelling Responses
and likewise vowed not <o participate in answering any

cuestions, (The Board orders in +hose cases in fact leave

the docr oper for recission ¢f the orders if intervenors

s . : P neadaas
would agree <o respond to questions). In lcrthern Sta‘es

Power Co, (5 NRC 1298), all the intervencrs had failed *o
respond in any fashicn to orders granting motions to compel

r

o

sponses, and furthsr, when asked by the Board whether they
wished tc continue participation in the proceeding, failed
to answer that question. The numerous documents filed by
TexPIRG in this proceeding, its pages of responses %o Applicant
and Staff interrcgzatories, and its resporsiveness to orders
issued by the Board indicate no analogy whatsoever to these
other intervenors cited by Applicant who simply refused %o
participaié in the proceeding.

In the Yor<hern States Power Co, (supra.) case, the

Board found that the criteria for determining whether to grant
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a motion to dismiss is whether the intervenors would make

a useful contribution to the proceeding (at 1301). In that

instance, the Board ncted that intervenors had made no

discovery requests themselves; had made no respmses to

other requests and apparently had no documents; and that

each had failed provide any information on its positions

relating to issues in the proceeding. In the instant case,

-

TexPIRG has conducted extensive interrcgatory efforts, has

spent many hours examiming documents at the Applicant's

en

132}

=

ineering cffices, has produced and named a number cof

documents to support its own position, and has nct only

responded to three sets of interrogatories and an order

recu ring more responsive answers, but alsc has participated

in three depositions instigated by Applicant, DMoreover,

seriously urges elimination of intervenors when thz Presidecti's

b

t+he cited autheorities are not analogous by making the incr

S

¢ the proceeding and finds it hard to believe that Applican<t

ommission con the Three liile Incidernt has just concluded

riticism ¢f nuclear regulatory policy for its promoticnal

ias and failure to include public participation._*/

Perhaps Applicant attempts to avoid the fact that

+a+*ement that "what TexPIRG has done-in far worse than a

simple refusal to answer discovery reguests." (at p. 14)

*/ As an example ol T TexPIRG's contridbution, TexPIRG balieves

that the staff 115h* have overloocked a serious NIPA issue

telieves it has already made many positive contributions

regarding transport of the reactor vessel without its conten=-

tion on that poxn.. EL&P counsel initially tcld the Board
flatly that barge transport would not occur; but apparently

TexPIRG's contention "jogged" HL&P memory, toc, since
HL&P's counsel confirmed several months later that barging
plans had been prepared in 1974.
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4,
TexPIRG has responded to each interrogatory posed, and has
identified and made available numerous documents over the
course of this proceeding. Yet the Applicant inexplicably
argues that an Intervenor who has made information available
is somehow more deficient in its duties than an Intervenor
who refuses to make any information available. This logic
is perhaps interesting, but not persuasive,

Applicant states: "TexPIRG has never, over a period of
seven months, complied in any meaningful way with reascnable
discovery recuests and Applicanz has therefore been utterly
unatle to advance the preparation of its case." {p. 15) TexPIRG
objects tc this statemen< because it is flatly false. Ailso,
TexPIRG finds the remark insulting since TexPIRG staff and
volunteers have spent many hours preparing respcnses to
Applicant's interroéa:ories--mos: of which HL&P already
knew the answer to tefore they submitted the inguiriese=
and the crder for more responsive answers,

The responses contained in Applicant's motion's appendix
(eegey PP. 10-17) show that TexPIRG did turn over much information

to Applicant, TexPIRG urges the Board tc examine the further

H

espcnses resulting from the July 12 Memorandum and Crder, because
TexPIRG believes these responses indicate TexPIRG attempted to

be very detailed in its answers there, If Applicant was
unsatisfied with those responses, it has not stated so, nor

has it provided specific responses it believed to be in-

adeqguate, ".Moreover, TexPIRG has made several documents* / available

¥7 e.g., Bonneville P,A, Conservation Study, and Gulf Coas<
Waste Uisposal Autheority documents as noted in Cet, 10
supplemental response of TexPIRG,
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for inspection by HL&P, but Applican* has not availed _°
itself of trat opportunity. .nd further, TexPIRG has turned
over to Applicant for perusal and examination three impor+ant
conservation documents, which were the only copies of those
documents in TexPIRG's possession, and TexPIRG believes *hat
this level of co-operation contrasts with that of the Applicant,
who refuses tc make documents available excep* a% an office
outside of Kouston, Indeed, if Applicant has been "utterly
unable" to prepare its case, then the fault lies somewhere
other than with TexPIRG,

Indeed, Licensing Beoards have refused to dismiss
intervenors who have been far less diligent than TexFIRG

in meeting their respcnsibilities. In Gulf States Utili<ies Co.

(River Bend Station) 1274 8 AZC #63, the Board was reluczan+

+ jole
- ORI S

5%

o) tervenors tc the letter of discovery orders, even
though the intervenors repeatedly failed t¢c show up for derosi-

tions after statements by their attorney <that they would appear.
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tecause "The
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The Scard did not grant the motion
Board values highly the contribution Intervenors make %o licen 18ing
proceedings such as this." (supra, fin. 671).

b g o 4
-

Applicant alleges a viclation of Commiszion rules
because TexPIRG's responses to HEL&P's Third Set of Interroga<ories
do not ccntain an affadavit by its expert witness Mr. Sansam.
Applicant is not correct in calling this a violation of
the rules..

Applicant's third set deals with the issue of conservation,
and in particular follows up some questions in the deposition

of Mr, Sansam., Since Mr, Sansam is one TexPIRG witness on tha+t
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6.
matter, TexPIRG was obligated to obtain his assistance in
responding to the interrogatories in order to provide all
of the knowledge available to TexPIRG., HEowever, Mr, Sansam's
work wa§ revised and supplemented by TexPIRG Executive Directar
Clarence Johnson in order to reflect the knowledge, views,
and position of TexPIRG. As such, it would not have been
proper for lMr, Sansam to submit the interrogatories. He
is not an employee of TexPIRG (he, in fact, works for the
state of Texas), and holds no position with TexPIRG, FWr.
Jonnson's affadavit accurately and properly avers that th
responses had been prepared at lr, Johnsan's direction, The
form of that affadavit closely tracks the sworn statemen=

of H1LAP's Letbetter in responding to TexPIRG interrogatories

(=

b at 1

in Docket 2676 before the Texas Public Utility Commission. (see
attachment A). In short, interrogatory responses reflect

! I -3 -~ e - - - 3 29
the pcsition 01 Tne intervencr, not of any particular expert
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Mr., Sansam, and that is
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he appropriate means of obtaining his specific vi

1

WS,

Moreover, the Applicant is inconsistent in the position
it takes on TexPIRG's duties, Earlier in this proceeding,
H1&P expressed concern that TexPIRG interrozatories were not
sizned by an authorized representative, Now HL&F complains
that the interrogatcries are not signed by a specific individual,
who turns out not to be an authorized representative
of TexPIRG (as shown by Exh, A of the motion). TexFIRG is
confident.HL&P would have included that point among its
"complaints" in the instant motion, if TexPIRG had in fact

submitted an affadavit by Mr, Sansam,
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TexPIRG believes that the proper interpretation
of 10 CFR 2.740b(d) (responses shall be signed by "perscns
making them") is that "person" refers to the party to whom
the intgrrogatpries were addressed and who has the legal

cbligatibn of answering them., In Northern States Power Co.

(5 KRC at 1300), the importance of the Applicant interrogatin
the intervenor so that the Applicant can inquire into
pesitions of the Intervenor(to prevent surprise at the

ta20% of cross-examinations)is pointed out., Having an expert

wisness--who may or may mect agree with all of the position

-
~

by

in*ervenor and who may or may not be associated with intervenor
a+ 211 <imes in the future-- respond to interrogatories,rather
+han the intervenor,actually reduces the value of those
responses tC the Applicant,
IV,

Applicant states that TexPIRG failed to comply witn
-re Poard's orders because responses to the first and second
se+ of inzerrogatories were not re-submitted with sworn affadavits.

This is not true, TexPIRG did re-submit its earlier
submitted responses with a sworn affadavit and in the recguired
nunber cof copies served on the required individuals.

TexPIRG believes the pecint of that crder to be one of
authen+ticating and verifying that previous responses were, in

fact, the submissions of TexPIRG. *_/

*/ Applicant implies that the ngpirit" of the order required
mexPIRG +o0 write new answers in lieu of the previous submission.
TexPIRG did not make that interpretation, because:(l) the
Board had already chosen those responses it believed deserved
+o be re-written; and (2) the Order arrived two days before
+ne deadline of the re-sutmission and TexPIRG believes the

Board would have provided a deadline equivalent to that
of maxing more complete responses if it had intended the
re-gsubmission to be a completely new set of responses.,
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8.

The circumstances surrounding this matter--not

TexPIRG-~has created some confusion., The responsible
officer who previously signed the interrogatories, John
Doherty_*/, had been discharged by TexPIRG, Obviously he
could nét provide an affadavit anymore, since that would
have violated the Board's order that the affadavit contain
the signature of TexPIRG's authorized representative, Two
perscns &t 'the time of the re-submission were authorized

to act on behalf of TexPIRG--James Scott, the counsel, and
Clarence Johnson, the Executive Director. Mr., Johnson was
not in TexPIRG at the time those respocnses had been originally
submitted, and therefore, technically, would have violated

the Board's order that the affadavit contain the name of
an individual with knowledge of the respc:ses. Since lir,
Scott was attorney at the time of the original submission,
and had in fact assisted Mr, Doherty in the preparation of
responses, ke could sign the re-submission. In somewha+ of
a "Catch=-22" situation, TexPIRG acted in the only way that

t could, Therefore, as TexPIRG's attorney, Mr. Scott accepted
those earlier responses on behalf of TexFIRG.

The important point is that TexPIRG responded to both

the spirit and the letter of the Baard's order by re-submitting
the interrogatories in such a manner as to clearly show <ha+

the responses do belong to TexPIRG,

*/ A bit of history for the Board: In January, 1979, TexPIRG's
Board granted a leave of absence for Exec, Director Clarence .
Johnson in order for him to accept employment with Texas Consumer
Association as staff lobbyist during the six-month state
legislative session, John Doherty was hired as an acting
research directar, with the understanding that his employment
ended when Mr, Johnson returned, Mr, Johnson returned %o
employment with TexPIRG on July 14, 1979, shortly before the

July 12 Memorandum and Order arrived. .
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9.

Any implication by the Applicant that TexFIRG's
responses to the first and second interrogatories of Applicant
have been disavowed is false, TexPIRG accepts those responses
as its statement of various facts and positions, and given
every ihdication of that with its submission of sworn affadavits
confirming that, If Applicant is still bothered on this

point, TexPIRG is amenable to entering into a written stipulation
stating such,

Furthermore, TexPIRG has not, and does not intend to

disavow any responses of a substantive nature given by .r,

=

Ccherty at his depcsition, The only provisio-stated by Tex®IRG
with regard to lMr, Doherty's deposition relates to alleged
withdrawals of contentions ¢y Mr, Doherty. In his capacity,
re was not authorized to withdraw contentions, and had been
specifically told sc., He was authorized to supply informa<ion
%0 ipplicant rezarding TexPIRG's positions and document AS
exFIRG has stated before, discevery is intended to supply in-
formation to aicd other parties in bduilding their respective
cases; but that withdrawal of contentions occurs in a differen+
procedure--through the submission of documents via stipulaticn
or metion by the withdrawing party. Cn this matter the Board
has apparently agreed with TexPIRG (see, Board's Crder in response
to TexPIRG's moticn to compel, re: underground siting con<tention).
Regardless, TexPIRG believes that it assisted HL&P in learning
more about TexPIRG contentimns during lMr, Doherty's deposition.,
V.

Applicant states that TexPIRG has violated +he Board's
orders by refusal to allow its counsel, Mr, Scott, to submis
to wholesale deposition with regard to all points of i+s

cCasSe.
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10.
First of all, TexP’IRG did not understand its

statement of authorized representatives to be a statement
of "individual who may be deposed" as implied by the Applicant.
As stated eariier, TexPIRG believed that the purpcse of
the Bo. .'s Order requiring that statement was a concern
that parties did nct know which documents that might be
submitted under TexPIRG's name would be authentic., (This
concern of the Applicant appeared tc be prompted by a letter
from ilr, Doherty that "nc cne appeared to be running TexPIRG
ncw, " a misconception on his part). TexPIRG submitted the
nane of its Executive Directcr, the TexPIRG official designated
by its Board of Directors as the supervisor of <he intervention
prcject, and that of its attorney, since TexPIRG's counsel is
obvicusly called upon t¢ submi* documents in this proe
ceeding.,

Upon being deposed, TexPIRG's counsel, lr, Sco%tt, believed

t faiy to offer to provide information relating to contention

[0

6, since TexrIRG had stated in interrogatory responses that

it was plausible Fr, Scott mizht testify as an expert witness

on this point, Aprlicant parenthetically notes tha* such a
situation forces lir, Scott to disqualify himself as an attorney .
However, as Mr, Scott stated under depositiorn examination, Tex-
PIRG is aware of this conflict and will not use lr, Sco%t ia
that capacity unless no o<her alternative exists, TexPIRZ is
familiar with the cases cited by Applicant (ftn, 8 at p, 9)

and believes they justify such a dual role in <hat event.
Regardless, that particular point should be argued if and

when i%t arises,
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11.

However, Applicant's counsel refused to make inguiries
on that contention, but proceeded to insist on interrogating
TexPIRG's counsel with regard to other cententions,.*/

As allowed within the rules, TexPIRG objects to having
its attérney interrogated on a wholesale basis, Such broad
interrogation of the attorney will inevitatly result in
disclosure of the attorney's work product and the associated
legal theories and strategies for TexFIRG in this proceeding,

iloreover, HI&F has cther TexPIRG representatives aveilable

-
v

it for obtaining information wish respect to every TexPIRG

O

-

contention, Clarence Johnsm, Executive Director of TexPIRG,
supervises the intervention project for TexPIRG and is availa-le

for depcsition, Yet IL&P does not depose lr, Johnson, instead

l‘,

e
-

L)
g

"
-

'y

inz the unprecedented step of seeking deposition of

-

XPIRG's counsel,

3

e
fllF's arzument that lMr, Scott has been made ":he

repository of information" is completely without meri<, Cbviously,

Mr, Scott holds knowledze and exper+tise which will be helpful

to TexPIRG in planning strategy and developing cross-examination;

ut certainly there is no attempt to "hide" information from

HL&?, Certainly, Mr, Newman and Mr, Copeland utilize exper<ise

-

on behalf of their clien<s, but TexPIRG is confiden* they would

2}
o
"y
2
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L
E

ly object to being deposed,

%/ HL&P's assertion that they expected Mr, Scoit to be the rep-
resentative"with knowledge"based upon his affadavit is suspect.,
The only guestion asked cf him was a re-phrasing of an interroga-
tory which was answered in its most complete and detailed form
by Clarence Jonnson in TexPIRG's Supplemental Response reguired
by the Board's Order of July 12, If Applicant were truly interested
in obtaining the most information, they should have sought
Mr, Johnson's deposition.
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12.
Applicant cites no authorities applicable to this

cééé which justify deposing TexPIRG's counsel, All of the

cases cited cn p, 10 of the motion involve attormeys who refused
to turqlover docunents, rather than a refusal regarding depositions,

In U,S, v, Bar<one, 400 F, 24 459, 461, the court stated that

an attorney may testify as to clerical or administrative services,
which appears to support TexPIRG's position in part IV of this
response, but whiph is inapplicable to deposing him on the

merits of the case, In Re Penn Central Commercial Paper lLi<iza-

tion, 61 FRD 453, the court ruled an attorney had waived privilege

as to handing over certain documents, because the documents had
been provided tc other parties, but the attorney was not interroe

gated on those documents, In Balistrieri v, C'Farrell, 57

RD 567, 562, a pro se litigant could nct claim privilege
2s his own client; but unlike tlz+t case, TexPIRG has other
officials who :ageéeposed to gain that information without
in<erroga<ting counsel, lioreover, Balistrieri tends to suppor<
TexI'IRG's assertion of attorney-client privilege, becausme even
in the unusual instance of a pro se attorney, the court
restricts. interrogatories, especially <%hose which are too broad
nd may tend to reveal attorney work products, This was a2 nri-e
concern of TexFPIRG in the type of questions which Applicant
was entering into with TexrIRG's counsel,

-

In Re Fenn Central (supra), the court stated that

attorney=-client privilege is aprlicable when the holder has
sought or is a client, the communicator is a member of the

bar or court, is ac*ting as attorney for the client, and is
providinz assistance in a legal proceeding. TexPIRG is confiden<

its assertion of that privilege meets that criteria.
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13.

Moreover, if Applicant disagrees with that objection
by TexPIRG, it's proper remedy is to seek a motion to compel
Mr. Scqtt's responses, not a motion for a dismissal., At that
time, TexPIRG and HL&P can discuss whether or not assertion
of the privilege is justified, However, TexPIRG would urge
Applicant to exercise an alternative which is less stressful
on all parties--sinmply reguesting a deposition of Mr, Johnson,
TexPIRG's IZxecutive Director who will co-operate in providing
information orn the requested contentions,

vi.

Applicant's statement that dismissal is the only
appropriate remedy under Rule 37 of the Federal Rules of
Civil Procedure is misconceived, wone of the cases cit=d
011 Pe 14 0of the motion are applicadle :pr analogous <0

TexrIRG, Plaintiffs in those cases were sinmply refusin

(1]
ot
O

participate in the discovery processe-unlike TexPIRG, whien

has diligently and in good fai th attempted <o respond to

all reqguests by Applicant,

Fenick Industpies 539 F 24 1379, cited by

v

Lmerick v,

HL&P, involves a plaintiff whe refused to respond to three

sets of interrccatories; and the court stated there: "hen
the disobedient party is a plaintiff, dismissal without prej-

udice is a sanc*ior of last resort, applicatle cnly in exireme
circumstances," Applicant has shown no such extremities nere,

In Diaz v, Southern Drilling Co, 427 F 24 11184 Diaz failed

toc show up for depositions three times, In Mangano v, American

Radiator & Standard Sanitary Corp., 438 ¥, 2d 1187, not only

had the plaintiff failed to attempt responses tc interrogatories,
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14,

but the court held that other gro nds for dismissal existed,
Furthermcre, Aprlicant has not identified.any violations

of the'Commission's rules or of the Board's orders, but instead

relies upon veiled references to TexPIRG's motives, (In fact,

HL&P adnits on p. 14 of its motion that TexPIRG gives th

"appearance" of attempting to comply with the regulations

and this Board's orders). Such speculation cannot serve

as a basis toc dismiss., As the Supreme Court noted in Scciete

Internationale v, Rogers 357 US 197, 2 LBd 24 1255 (1952):
WZhe due process clause limits the power of cour
todismiss action without affording a party an op
for a hearing on the merits of his cause,"

ViI,
In conclusion, TexPIRG would point out that Applicant
has rnot been harmed by any actions so far, even if HL&P's alle-

gations were .true, The ll,R,C, has declared a lenzthy "pause"

in licensing activity. There appe rs %o be plenty of <ire

.. v

DTDN

for TexPIRG and HL&P tc work cut whatever discovery problems may
exist, And TexPIRG does not oppcse lencthening .iscovery
deadlines on "cld" contentions if that will aid II&P in resolvinsz
its problems, actual or imagined, 7TexPIRG urces the Board to
utilize the "rule of reason" heme, iherefore, premises considered
TexPIRG urges the Board to deny Applican<'s Motion tc Dismiss
TexPIRG,

Respectfully submitted,

RaR8 8 P05k nike1Re
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COUNTY UF HARRIS { P@@R @RU@”NA&

Before'me, the undersigned authority, on this day
personally appeared R, Steve Letbetter, who, having been duly
sworn, upon oath says:

"My name is R. Steve Letbetter, I am of legal age and
a resident of the State of Texas. The foregoing answers to

the Requests for Information of James Scott

were prepared under my supervision and are true and correct to

the best of my knowledge and belief."

Mﬁ_«"«' '\Zﬁjfu -

R. Steve Letbetter

Subscribed and sworn to before me by the said R.. Steve Letbetter

Horngs Ll

Notar" Public in and for Harris
County, Texas

this 6th day of August, 1979,

MAIONA L. SeilTeEx
Notary Fublic in and ‘or Harris County, Texas

My Commiscion Ex;ires 'I* - Jid - ycz

#£TTiC 4 1 #.FECtr L0, S G¢ etlect P, Corse 9 r,
U" - r- Al v". L‘ 'o
L P fegiorees ¢ TEme s Scott's €. uests
or [rfcr«gtiern, Licaet 2676, Texc uc
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DOCKET 50-466

: 4 Clarence Johnson, herein certify that the attached
TexPIRG response to HL&P's lotion to Dismiss has been
served upon the following by deposit in the U.S. Mail
System on this the 1l4th day of liovember.

J. Gregory Copeland

Sheldon Violfe

Pr. E,1. Cheatunm

Gustave Linenberzer

Richard Lowerre

Aol

Steve Sohinki

Srenda licCorkle
D, liarrack

“e Rentfro




